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The American Bar Association held its 84th annual meeting in 
St. Louis, August 7-11, 1961. As usual, the meeting produced a wide 
variety of the interesting and the important, the caustic and the comic 
thinking of advocates around the country. The Section of Insurance, 
Negligence and Compensation Law was at its liveliest, and a selection 
of the papers presented there constitutes the entire issue of the 


JOURNAL this month. 


“Whither goest thou?” The opening address at the Section was 
given by General J. Harry LaBrum, of the firm of LaBrum and Doak 
in Philadelphia. He called his address, “Quo Vadis” (where are you 


going’) and it opens our September issue at page 599. 


The question is directed to the legal profession generally and to 
lawyers engaged in the litigation of automobile claims particularly, 
since “more than 50 per cent of all of the private practice, in terms 
of dollars, flows from automobile accident cases.” General LaBrum 
discusses the trends in the automobile injury business and finds them 
evolving away from the best interests of both claimants’ and carriers’ 
attorneys. Steps to be taken to arrest these trends and restore a 
healthy insurance framework for injury litigation are indicated by the 
author, as well as a more vigorous interest in reducing the carnage on 
the highways. 


Improving automobile claims practices. The committee on auto- 
mobile insurance law conducted a session on the subject, “How We 
Can Improve Our Automobile Claims Practices,’ with speakers rep- 
resenting the plaintiff, the defendant, the medical profession and the 
insurance industry. 


James A. Dooley, claimant’s attorney from Chicago, takes us into 
‘“‘a chamber of horrors on the plaintiff’s side,” in his critique of plain- 
tiffs’ practices, stressing that he is referring only to the practices of a 
few—the doctors and lawyers who cooperate in the channeling of 
business to the detriment of their patients and clients. The doctor 
whose financial interests may even extend to a share of the attorney’s 
fee is practicing law without a license and abusing the patient-doctor 
relationship for selfish ends. The attorney who cannot distinguish his 
client from the doctor who is treating him is a menace to both; he 
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cannot equitably settle the physician’s bill; he cannot protect his client 
from malpractice ; he cannot work out a settlement with the defendant 
to the satisfaction of both the patient and the doctor. For these and 
other comments of the plaintift’s attorney, see page 606. 


Speaking for the medical profession. Dr. Edmund A. Smolik of 
St. Louis is as deprecatory of lawyers practicing medicine as Mr. 
Dooley is of doctors practicing law. In the article at page 615, Dr. 
Smolik deplores the ream of forms the doctor must prepare for the 
trial attorney, the time lost in court, the gentle persuasions applied to 
the doctor in the preparation of his medical report, all at the ever- 
present risk of a malpractice suit which can ruin an entire career. One 
upshot of the last-named liability is the reluctance of the rightfully 
reputable physician to become involved in potentially litigable cases 
with a consequent decrease in the quality of medical care offered the 
victim of automobile accidents. (Mr. Dooley likewise points out that 
the kind of doctor who engages in the “channeling of business” is not 
likely to be the kind best qualified to treat the injured party.) 


Urging a serious attempt by both professions to understand each 
other’s problems and shortcomings, the author believes that by joint 


enterprise the ends of justice will be realized and the truth of each 
injury situation speedily determined. 


Liability in the airline crash. In a hypothetical case presented 
at the Section, the widow of the decedent passenger proceeds against 
both airline and aircraft manufacturer, alleging negligence against 
both and breach of warranty against the manufacturer. 


Representing the airline is Wilder Lucas, a St. Louis attorney, 
who delineates the investigative and tactical preparations essential to 
defending the claim against the airline. In such a case, the trial 
counsel has three objectives: (1) to prepare the defense against the 
claim of negligence; (2) to limit the plaintiff's recovery within reason- 
able bounds if the airline be found at fault; and (3) to determine 
whether fault on the part of the manufacturer can be established by 
either the plaintiff or the airline. The general considerations attendant 
upon the airline attorney’s task and specific recourses to be taken in 
the hypothetical case are treated in the article beginning at page 621. 


Federal tort claims. The preparation and trial of the case for the 
plaintiff under the Federal Tort Claims Act is the subject of the paper 
appearing at page 631, presented at the Section’s annual meeting by 
Chicago attorney Louis G. Davidson.. Mr. Davidson describes the 
similarities and the important ditferences between an action against 
the government and an action against a private party or corporation. 
Since the liability of the government under the FTCA depends upon 
whether the alleged tortfeasor was an employee of the United States, 
or of its military forces, or of some federal agency, and so forth, this 
matter must be as assiduously investigated as the circumstances of the 
tort itself. Scope of employment, serviceman on leave, malpractice in 
a VA hospital, these and other ramifications of the government’s mas- 
sive agency must be carefully determined in the light of provisions of 
the United States Code qualifying the tort claims Act. 


In This Issue 





Persons and Events 


The 17th Annual Meeting of the National Association of Inde- 
pendent Insurers will be held at the Biltmore Hotel in Los Angeles 
beginning Monday, November 13, and ending Thursday, November 16. 
The first day of the meeting will be limited to NAII committee 
meetings only, the meeting proper beginning Tuesday morning, 
November 14. Vestal Lemmon, general manager of the NAII, has 
announced that with the addition of 22 new members—15 stock and 
seven mutual insurers—membership in the association now totals 
327 companies. 

Insurance marketing for the future will be a dominant subject 
among feature talks to be presented during the 65th annual convention 
of the National Association of Mutual Insurance Companies when it 
meets in New York City, October 1-4 at the Statler-Hilton hotel. 
Twelve mutual groups meeting during the three-day convention will 
open in a general session on Monday to hear New York State Super- 
intendent of Insurance Thomas Thacher speak. W. T. James, presi- 
dent of NAMIC, will also address the session. 

An Insurance Clinic, conducted by Ira J. Laird, Jr., Laird-Hagee, 
Harrisburg, Pennsylvania, will open the combined session of the Farm, 
Fire and Windstorm Conferences at the NAMIC convention, with 
talks and programs for companies primarily writing farm coverages 
to follow. 

The Crop Hail Conference of the association will hold two meet- 
ings during the convention. This is a group of 35 companies within 
NAMIC which write hail insurance on growing crops. 

“The Future of Property Casualty Business by 1970” will be the 
subject of an address before a joint session of the convention groups 
by Dean Edwin §. Overman, director of examinations for the American 
Institute for Property and Liability Underwriters, Inc., Bryn Mawr, 
Pennsylvania. Robert S. Barber, West Bend Mutual, West Bend, 
Wisconsin, and William W, Swayze, III, Farmers Mutual of Wilming- 
ton, Delaware, will each treat topics related to problems involved when 
a fire company goes into multiple line writing. This joint program 
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will be attended by members of the Conference of Mutual Casualty 
Companies, the Fire and Allied Lines Conference and the Federation 
of Mutual Fire Insurance Companies. 

An analysis of current trends and problems in mutual property 
casualty insurance will be presented by H. W. Yount, executive vice 
president, Liberty Mutual, Boston, and president of the American 
Mutual Insurance Alliance, as he opens their midyear meeting on 
Tuesday, October 3. Other topics on the Alliance program will be 
current prospects in the field of insurance-government relationships, 
with emphasis on federal areas; and the changing situation in insur- 
ance company taxation will be the subject of George D. Haskell, 
secretary of the Mutual Insurance Committee on Federal Taxation, 
Chicago. Management of mutual insurance company investment port- 
folios under present and prospective economic conditions will be 
discussed by H. §. Cherry, senior vice president of the investment 
counsel firm of Lionel D. Edie & Company, New York. 

The appointment of Raymond M. Defossez as Deputy Superin- 
tendent of the New York State Insurance Department’s Albany office 
was announced this month by Superintendent Thacher. Effective 
September 14, Mr, Defossez succeeded Walter F. Brooks, who is 
retiring from the department. Since 1959, Mr. Defossez has held the 
position of counsel with the Continental Casualty Company of Chi- 
cago. Before joining the company as attorney in its New York office 
in 1956, he practiced law in New York City. 

The Insurance Department of Southern Methodist University’s 
School of Business Administration, conducting correspondence courses 
in preparation for the annual Chartered Life Underwriter examination, 
offers separate courses in the four parts of the CLU program. The 
tuition is $40 for each course, consisting of 30 lessons and carrying 
four college credits, contingent upon the satisfactory completion of 
the exam administered by the American College of Life Underwriters. 
It is intended, but not required, that the lessons be submitted at the 
rate of one per week beginning on or before October 1. Registration 
forms may be obtained by writing C. L. U. Correspondence Division, 
Southern Methodist University, Dallas 22, Texas. 

The American Management Association will conduct some 20 
courses during its fall and winter schedule of management education. 
The courses are designed to upgrade the executive skills of seasoned 
operating managers as well as newcomers to particular fields. Loca- 
tions for the courses are AMA headquarters in the Hotel Astor, New 
York City; the AMA Academy, Saranac Lake, N. Y.; and “out-of- 
town” meeting sites which include Atlanta, Houston, Dallas, Chicago, 
Montreal, Toronto, Los Angeles and San Francisco. 

Complete programs on all courses available may be had by con- 
tacting the AMA registrar, American Management Association, 1515 
Broadway, New York 36, N. Y. 

More than 500 members of CPCU are expected to attend the 
annual meeting and seminars in Washington, D. C., September 25-29 
at the Sheraton Park hotel. The Society of CPCU now comprises 72 
local chapters, six of which were chartered in the past year. The 
largest is in Chicago, with 185 members. 
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The National Association of Life Underwriters will be meeting 
in Denver from September 24 through September 29. 

Beneficial Fire and Casualty Insurance Company of Los Angeles 
has been admitted to transact business in the states of Maryland and 
Alaska, extending its operations now to 16 states. 


Collective Bargaining Survey 

Over 98 per cent of 300 major collective bargaining agreements 
recently surveyed by the United States Department of Labor provide 
for life insurance benefits with a widening range of flexible provisions. 
The survey includes 4,900,000 workers in manufacturing and non- 
manufacturing industries, both single and multiemployer groups. The 
number of persons represents about 40 per cent of the work force 
covered under collectively bargained health and welfare plans. 

“This survey reveals that life insurance continues to play an ex- 
panding role as a key factor in collective bargaining,” said the Insti- 
tute of Life Insurance in reporting on significant trends in the survey. 

Built into a growing number of group life insurance contracts are 
such improved features as more liberal protection for workers and their 
families, with the amount geared to earnings, life insurance for retired 
workers, and coverage maintained on workers who have been laid off. Of 
the total collectively bargained plans covered in this survey, 295 
provided for life insurance, and only five had no such provision. 


Life Companies Double in Ten Years 


There are now 1,457 legal reserve life insurance companies in the 
United States, serving more than 118,000,000 policyholders. The Insti- 
tute of Life Insurance’s annual survey of life companies, reported by 
the Insurance Departments of the 50 states and the District of Colum- 
bia, shows that there are 14 more companies than were reported last 
year and more than double the number of companies doing business 
ten years ago. The Institute pointed out that only about 1 per cent 
of these life companies do business on a nationwide basis, some indica- 
tion of the regional concentration of the major portion of life insurance 
business. As an example, in the past 15 years, the greatest number of 
new companies have been established in the South and Southwest, 
where the growth in population has outpaced other sections of the 
United States. 

Life insurance companies are located in every state, with 20 states 
having 20 or more companies. Texas leads, as it has for many years, 
with 280 companies domiciled there; Louisiana ranks second, with 
118; Arizona, 116; Illinois, 70; Indiana, 55; Pennsylvania, 51; South 
Carolina, 50; Alabama, 43; Oklahoma, 43; and New York, 34. Cur- 
rently 355 American cities have life insurance home offices, led by 
Dallas with 118; Houston, 56; Phoenix, 49; Chicago, 44; and Phila- 
delphia, 39. 

Stock companies account for 89 per cent of the total, and 11 per 
cent are mutuals. However, more than three-fifths of the total life 
insurance in force is with the mutual companies, due to the fact that 
most of the younger companies are stock while a large percentage of 
the mutual companies go back many years. 
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“Quo Vadis” 


By J. HARRY LaBRUM 


The author is a member of the firm of LaBrum and Doak in 
Philadelphia. His was the opening address for the Section 
of Insurance, Negligence and Compensation Law of the Amer- 
ican Bar Association, at the 84th annual meeting in St. Louis. 


URING TROUBLOUS TIMES the simple things in life again 

become important. Familiar adages which have guided us in 
the past come to mind and we realize it is prudent to take a long, 
searching and intensive look at ourselves and the way we are doing 
things. 

Someone once said, “All problems become smaller if you don’t 
dodge them, but confront them.” It is vital for us, this group of trial 
lawyers, if we are to survive our times, to understand ourselves. The 
wise carpenter says, “If you want to cut something only once, meas- 
ure it twice.” His precept can be of great use today. 


A recent census indicates that some 192,353 lawyers are engaged 
in private practice in the United States. It has been estimated that 
more than 50 per cent of all of the private practice, in terms of dollars, 
flows from automobile accident cases. 


Professor Maurice Rosenberg of Columbia University has pointed 
out that we live in an “accident civilization.” Each year accidents 
claim at least 10 million victims, of whom at least 100,000 are fatalities. 
The research of the Columbia University Project for Effective Justice 
has produced the estimate that the total cost of accidental injuries 
in the United States is $15 billion a year. This comprises five billion 
dollars for lost wages, doctor and hospital services, drugs, and so forth, 
and indirect costs of $10 billion. 

Accident litigation is big business. The Columbia University 
study of negligence cases found that approximately 220,000 persons 
are hurt each year in nonindustrial accidents in metropolitan New York. 
The annual bill for these injuries is running at the rate of $220 million. 
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Lawyers take about $75 million of 
that total in fees, or an average charge, 
where the claimant has a lawyer, of 
about 36 per cent. In those cases 
where recovery by claimant is under 
a thousand dollars, the lawyers’ total 
share is about $20 million. 


It is interesting to note that the 
project researches show that among 
every 100 claims which are asserted, 
84 per cent result in some recovery 
and 16 per cent in no recovery. Lawyers 
are retained in 75 per cent of all claims 
made and obtain recoveries in 90 per 
cent of those cases. The study also 
indicates that of the 25,000 practicing 
lawyers in Manhattan and the Bronx, 
about 15,000 handle one or more per- 
sonal injury claims a year. This, 
coupled with the estimated $75 mil- 
lion in annual fees taken by the plain- 
tiffs’ bar, gives some idea of the magni- 
tude of the lawyers’ commitment to 
personal injury litigation. These figures 
do not include salaries and fees paid 
to defense lawyers. 

To illustrate that side of the coin, 
consider one of our large insurance 
companies writing risks in automobile 
cases. Without taking into considera- 
tion salaried lawyers, this company 
paid out $4,061,000 to defense lawyers 
in 1960, an increase of more than ten 
times that paid in 1950. Multiply that 
figure by the number of large casualty 
companies in this field and it is ap- 
parent at once that fees paid to de- 
fense lawyers are no inconsiderable 
amount of the total fees paid to other 
than claimants’ lawyers. 

The importance of this large seg- 
ment of the legal business engaged in, 
to varying degrees, by a large number 
of the members of our bar should be 
carefully guarded. It has become the 
economic backbone of the practice of 
many lawyers. If this type of litiga- 
tion were to be abolished, and some- 
thing substituted in its place which 
would not require lawyers, or sub- 
stantially fewer lawyers, the practice 
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of a great many members of our pro 
fession would be seriously affected. 
Many would be compelled to seek 
other means of making a livelihood. 

There are many problems and abuses 
which endanger this branch of our 
profession: fraudulent claims; exag- 
gerated claims; the whittling away of 
defenses in state legislatures by stat- 
utory enactments; bold chasing of 
claimants; unethical doctors; verdicts 
out of all proportion to the injuries 
and damages sustained; the use of 
courtroom tactics which distort and 
magnify the injuries, mental pain and 
suffering; and the filing of claims 
which are known to be groundless. 
As to the last category, I am told by 
a vice president of one of our large 
insurance companies that a majority 
of cases pending in all the fifty states 
are without merit and that for every 
tried or settled at least three 
are dismissed for failure to 
prosecute. 


case 


cases 


Many people believe that these abuses 
stem largely from the use of the con- 
tingent fee system’s representing a 


large portion of the recovery and tend- 
ing to induce champerty and main- 
tenance. 


The American Bar Association sanc- 
tioned the contingent fee in 1908 and 
it is now almost universally used in 
all automobile accident cases by claim- 
ants and their attorneys. At common 
law the taking of a contingent fee 
constituted champerty which was a 
misdemeanor. In England and on the 
Continent it is still illegal to take such 
a fee. In Maine and Massachusetts 
it is still a crime to take contingent 
fees. Professor Sharswood, a writer 
on legal ethics, said nearly a century 
ago: 

‘Men who would not think of enter- 
ing on a law suit, if they knew they 
must compensate their lawyer whether 
they win or lose, are ready upon such 
a contingent agreement to try their 
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chances with any kind of a claim. It 
makes the law more of a lottery than 
7 i,” 

This same view must prevail often 
with some lawyers, who may be will- 
ing to take on suits they would other- 
wise discourage as weak claims. 

As was said by Reginald Heber 
Smith in “Justice and The Poor,” much 
more critically : 


“The [contingent fee] system as a 
whole has been and is the greatest 
blot on the history of the American 
bar. Stripped of verbiage, and 
in actual practice, the system is one 
whereby the lawyer gambles on the 
outcome of litigation. If he loses his 
investment in one case he must recoup 
out of his winnings in the next. It 


is obviously inconsistent with any 


theory that the lawyer is a minister 


of justice 

It does the legal profession itself no 
good for many of its members to have 
a reputation for gouging, for distor- 
tion of facts, or for ambulance chasing. 
Many prominent attorneys have ex- 
pressed the opinion that these prac- 
tices are attributable, at least in part, 
to the contingent fee. One reviewer 
stated it tersely when he wrote: 

“The question of the contingent fee 
is: when to stop fishing for clients 
and after you have the clients when 
to stop fishing for facts.” 

The effect of contingent 
the ethics of many of our profession 
is, of course, discouraging. The effect 
on the economy of the profession is 
~ As has already been 


fees on 


also important. ' 
pointed out, many members ot the bar 
earn their living or a great portion 
thereof in the negligence field prin- 
cipally because of the insurance in 
dustry. They should remember that 
during the past ten years automobile 
bodily injury premiums have not been 
adequate in any one year to meet 
losses and expenses of this type of 
business to the industry. Companies 
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have sustained losses aggregating over 
$600 million, paying out approximately 
$1.10 for each premium dollar. How 
long can that industry continue to 
serve the public with these staggering 
losses and still maintain rates which 
will give stability to the industry and 
at the same time be acceptable to the 
public? 


Too often the adequate verdict has 
become the excessive verdict. As an 
illustration, take a recent case in Ohio 
where the property damage to a ve- 
hicle amounted to $15 and its driver, 
a man 55 years of age, claimed a back 
injury. The trial resulted in a verdict 
of $233,647.38, the exact amount of 
the ad damnum. The claimant earned 
in the neighborhood of $4,000 annually, 
did not require hospital treatment, 
and after trial was substantially as 
before his injury. The extent of the 
injustice to the insurance company 
can be gleaned from the fact that the 
sum received, invested in tax free 
bonds at 4 per cent, would bring in 
$9,345.89 per year, better than twice 
the annual earnings of the claimant, 
and the principal would remain intact. 
If this be the just compensation re- 
quired by law, then it is no wonder 
that insurance companies are looking 
more favorably on schedule compen- 
sation for injury regardless of fault 
as a possible answer to their problem. 

The continuing effort by plaintiffs’ 
lawyers to push for statutory enact- 
ment of the comparative negligence 
rule is another harassment to the in- 
surance carriers. Changes in the rules 
of evidence, such as the elimination 
of the “Dead Man Rule,” the payment of 
interest on verdicts from the date 
of the accident, and other proposed 
legislative enactments cutting down 
defense areas and creating new causes 
of action, add to the problem and 
serve to stimulate thinking on the 
part of insurance executives that per- 
haps it would be wise to give up the 
ghost of the common law theory of fault 
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and adopt schedule compensation re- 
gardless of fault. 
\re 


from 


the ever-increasing demands 
claimants and their attorneys 
gradually but surely killing the goose 
which lays the golden eggs? If they 
continue will it in 
turn force the insurance industry into 
a system of compensation for injury 
regardless of fault or capitulating be 
fore federal and state fund insurance? 


these pressures, 


Isn’t it about time for counsel on 
both sides to take a hard look at this 
problem? Isn’t it possible to agree 
that no just claim will go unpaid, and 
that in return the right will not be 
abused and that only just compensa- 
tion will be asked? All these and 
other similar questions should be asked 
of ourselves and those lawyers who 
earn an important portion of their 
living through negligence practice. If 
correct the abuses which 
threaten the very existence of the in- 
surance industry as a free enterprise, 
the legislatures or the insurance in- 
dustry will do so, with the resultant 
elimination of a large part of the prac- 
tice of many lawyers. 


we do not 


For years many lawyers who do 
not actively practice in the negligence 
field have been advocating schedule 
compensation for injury regardless of 
fault. California has already embarked 
on a study of its feasibility. Other 
states will follow. Moreover, there is 
mounting feeling in the insurance in- 
dustry that anything is better than the 
present condition. With increasing 
burdens on the one side and the in- 
ability to obtain rates which meet the 
needs and will not price them out of 
the market, the change may come 
swiftly and almost without warning. 
At least, as some insurance executives 
put it, under such a plan the com- 
panies would know their liability limits 
and would not be subjected to un- 
reasonable verdicts and demands. Keep 
in mind that the chief executives of 
most of our large insurance companies 
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are laymen, and some, if not all of 


them, see the rising costs and large 
fees received by claimants’ attorneys 


and charged by defense lawyers as a 
threat to the industry. In most in- 
stances they would welcome a change, 
any change which would cut down 
costs, eliminate unreasonable verdicts, 
and do away with attorneys’ fees. 


The straw that may break the camel’s 
back is in the making. It is the pro- 
posal which is now being considered 
by the Unauthorized Practice of the 
Law Committee of the American Bar 
Association. 


[ have reference to the fact that 
the ABA Committee on Unauthorized 
Practice of Law is giving serious 
study to proposals which would abolish 
the long established practice of insur- 
ance adjusters and company attorneys 
handling claims and litigation. Tradi- 
tionally most tort claims have been 
settled at the adjuster level by insur- 
ance companies. I do not think that 
this has resulted in any serious inroads 
upon the practice of the law or unau- 
thorized practice of the law by the 
adjusters. Certainly there has been 
no showing of such abuse or improper 
warrants recommendation 
by the American Bar Association that 
legislation or rules of court be passed 
limiting the traditional function of 
the adjuster or forbidding house coun- 
sel from trying cases. It is generally 
only in large metropolitan areas that 
insurance carriers can afford to main- 
tain house counsel for the trial of 
their cases, and it is my experience 
that, in cases of magnitude and im- 
portance, house counsel are rarely 
used by the companies. Limiting the 
functions of adjusters and of house 
counsel is almost certain to result in 
an increase in the cost of doing busi- 
ness which, if the company is to re- 
main solvent, must be passed on to 
the public in the form of higher insur- 
ance premiums. The premiums are 
high enough now, and pushing them 


action as 
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higher would benefit no one and could 
result in a public outcry for a change. 


A vice president of an important 
insurance company recently wrote me 


on this subject as follows: 


“The Organized Bar, leading medi 
cal associations and other professional 
groups oft times sight of the 
paramount need to serve the public 
weal. If insurance companies are pro- 
hibited from employing salaried lawyers 
to handle run-of-mine litigation brought 
against their insured, the cost of de- 
fense and therefore the cost of insur 
ance will continue to rise to a point 
where the public through righteous 
indignation will demand a change. 
That change most certainly will be 
in the direction of an Automobile 
Compensation Plan. I think the Or 
ganized Bar should bear in mind that 
the insurance companies can live with 
such an arrangement; in fact, can 
make money out of it in the same 
way that the better run companies 
make money out of Workmen's Com 
pensation Insurance. Maybe this is 
the answer, but it violates my sense 
of individual liberty and responsibility 
and my concept of private enterprise. 
From your point of view, you can 
rest assured that all defense attorneys 
will lose their ‘bread and butter’ busi- 
ness, for there will be no tort litiga- 
tion as we know it today and the 
plaintiffs’ lawyers will have to 
look around for other law 
Certainly, the proposition in California 
is definitely geared to this sort of ad- 
ministration which significantly leaves 
lawyers out of both the 
picture.” 


lose 


business. 


sides of 


This comment is quite sobering. 
The insurance companies did not get 
into the legal business by choice, but 
had to resort to it to get its business 
attended to at a that was not 
Before the organized bar 
cries “Wolf!” it should be sure that 
there is a problem arising out of com- 
pany attorneys handling litigation, and 
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cost 


excessive. 


that there is actually serious unau- 
thorized practice of law by adjusters. 

Our Section many years ago fostered 
the creation of the National Confer- 
ence of Lawyers, Insurance Companies 
and Adjusters. This Conference Com- 
mittee has worked very well by frank 
discussions of problems of the lawyer, 
the insurance carrier and the adjuster. 
Statements of principle have been ar- 
rived at and the parties have lived 
under them. There has been substan- 
tial good faith and compliance on the 
part Whenever com- 
plaints have been received from lawyers 
or insurance companies, they have 
carefully investigated by the 
conference committee and, where cor- 
rection or censure was justified, proper 
action instituted. 


of both sides. 


been 


I suggest that a continuing good and 
between 
the insurance industry and the organ- 


understanding relationship 


ized bar is essential to our welfare, 
as well as to the welfare of the insur- 
ance industry. Ill-defined and inade- 
quately thought-out generalizations 
concerning alleged unauthorized prac- 
tice of the law by insurance company 
representatives will not improve our 
lot. 
nection depends on you and the thought 
you bring to this problem. The sec- 
tions of the organized bar should not 
be headed in different and inconsistent 
directions—we should be pulling to- 
gether rather than in opposition to 
one another. Disputes between the 
insurance industry and the organized 


Where we are going in this con- 


bar, and there have been some, have, 
in our experience, been handled satis- 
factorily by frank, open discussions. 
[ am and always have been an out- 
spoken opponent of unauthorized prac- 
tice and of the inroads laymen are 
making in handling matters which re- 
quire legal skill and professional re- 
sponsibility, but I do not believe that 
we should raise a hue and cry about 
problems or situations which are more 
apparent than real. There are enough 
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real problems facing the members of 
this Section, and enough real issues in 
the area of unauthorized practice of 
law to committees busy 
without conjuring up false issues. 


keep our 


There is yet another aspect of our 
activity, or lack of activity, which | 
think merits an inquiry as to where 
we are going, and while the observa 
tions and comments are not confined 
to members of this Section, it appears 
to me that they have a particular ap- 
plication to this group. 


It is well established by volumes of 
Statistics that a very substantial per- 
centage of the accidents which occur 
2s a result of use of automobiles is 
caused by a relatively small percentage 
of the drivers. The reckless driver 
is not only an insurance problem, he 
is a social problem. He endangers 
lives. So far in this country we have 
permitted him to drive. The law of 
the land has been designed to make 
the reckless driver financially responsi 
ble. The intent has not been to pre- 
vent him from wreaking damage, but 
to help him pay for it. This problem 
is one which has an economic impact 
upon the trial bar, entirely aside from 
the welfare of the casualty insurance 
industry and our own prosperity. The 
reduction of the carnage which occurs 
on the highways is a matter of public 
welfare which we should support whole- 
heartedly and intelligently. It is well 
known that the insurance carriers can- 
not, by any demerits or 
loading of premium, adequately pro- 
tect against the small percentage of 
irresponsible, accident-prone drivers 
who account for a terrific portion of 
their economic burden, 


system of 


Experience has demonstrated that 
the answer is not found in compulsory 
insurance. However, there is growing 


support of what I think is a self- 
evident proposition that more stringent 
and public supported regulation of 
the licensing of drivers, particularly 
as to suspension and revocation of 
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licenses, and more adequate enforce- 
ment of existing traffic laws, would 
cut down on the volume of personal 
injuries in motor vehicle collisions. 
Unfortunately the trial bar generally 
seems to sit on its hands with regard 
to this activity. I believe that, indi- 
vidually and collectively, we could do 
much in this direction to reduce the 
social burden of automobile accidents 
and the economic losses which insur- 
ance companies are encountering be- 
cause of them, by publicly supporting 
law enforcement activities in this direc- 
tion, by public relations programs, and 
by support of needed legislation. This 
would be attacking causes rather than 
effects, and the results might be pleas- 
antly surprising. 

the 
wrong kind of attitude: in the city 
of Philadelphia, the city has no au- 


To give you an example of 


thority to enact ordinances making 
A bill 
to extend the Home Rule authority 
of the city to this facet of its traffic 


it a misdemeanor to jaywalk. 


problem was and is bottled up in a 
committee of the state legislature. In- 
quiries which I made as a member of 
the American Bar Association Traffic 
Court Program Committee developed 
the information that the bill would re- 
main bottled up in committee because 
plaintiffs’ lawyers opposed it. This, if 
true, is not only strange but shocking. 
It would seem to me that plaintiffs’ 
lawyers and defendants’ lawyers should 
both be supporting rather than opposing 
a measure which wauld give the city 
of Philadelphia, the fourth largest in 
the nation, power to deal with jay- 
walking in an effort to reduce the 
almost innumerable serious accidents 
to pedestrians. This prompts me to 
ask again, “Ouo Vadis?” 

I think the time has come when 
all lawyers, and particularly all trial 
lawyers, should unite in an effort to 
attack the causes of personal injury 
and property damage from the opera- 
tion of automobiles to the extent that 
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they reckless irre- 
sponsible, careless or accident-prone 
individuals, and by the inadequate en 
forcement of traffic laws. If we don’t 
do our part in this connection, we are 
not measuring up to our responsibility 
either as lawyers or as the thoughtful 
and active citizens all of us should be. 
On the other hand, if we take care 
to remember that the human values 
involved are far more important than 
the monetary values, I am confident 
that both will be better protected and 
we will all be the better for having 
played our part. 


are caused by 


Many of us represent insurance car 
riers, others represent claimants; but 
irrespective of your individual posi- 
tion, it seems to me that it can be 
said that what is good for the insur- 
ance industry is good for all lawyers. 
A large segment of our profession 
earns much of its living in the negli- 
gence field. The elimination of that 
field as a source of income would im 
measurably damage the morale and 
well-being of many lawyers. An un- 
healthy insurance industry could bring 
that about either in some form of gov- 
ernment insurance or through signif 
cant departure from the traditional 
method of disposing of tort claims. 
Neither possibility holds any attrac 
tion for the trial attorney. 


\s pointed out by American Bar 
\ssociation President Whitney North 
Seymour: 

“One highly important public rela- 
tions function for lawyers is helping 
people understand the difference be- 
We 


do this best by behaving so the dif- 


tween a profession and a trade. 
ference is obvious. It was certainly 
obvious 50 years ago when in many 
parts of the country the lawyer was 
called ‘squire’ or ‘judge’ though he 
held no office. This was not because 
thought to be 
slicker than others but because he was 


he was smarter or 
recognized as part of the conscience 
of the community.” 

\re we by contrast degrading the 
practice of negligence law so that it 
has now become a trade? Think it 
over! 

In conclusion I would like to con- 
gratulate your Chairman, Welcome 
Pierson. He has done a magnificient 
job both as secretary and as chairman 
of this Section. His contribution to 
the Section and to the organized bar 
has been outstanding. With his gradu- 
ation to the class of former chairman, 
[ know he takes with him the thanks 
and appreciation of all of us for a 


job well done. [The End] 


POPULATION REACHES TURNING POINT 


The Institute of Life Insurance reports that the age structure of 


the American population has reached a turning point. While the last 
two decades have seen a tremendous growing rate for the children’s 
and middle years’ age groups, the Institute foresees an upswing in the 
20-29 year old group in the next few decades. 

The Institute predicts that younger adults will be the fastest 
growing segment of the total population by 1965. The Institute points 
out that this trend will have the great impact on the insurance in- 
dustry, since the 20-39 age group leads all others in purchases of life 
insurance. The figures show that this group acquires 50 per cent of 
the number of policies sold and two-thirds of the face value annually. 

Census Bureau figures show that the 20-29 year old group actu- 
ally declined in total numbers during the last two decades, largely as 
a result of the low birth rates during the Depression. However, this 


group is expected to increase by 2'% million during the first half of 
this decade and by another 6 million between 1965 and 1970. 
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A Critique of Plaintiffs’ Practices 


By JAMES A. DOOLEY 


The author is a Chicago plaintiff's attorney. He presented 
this paper at the annual meeting of the American Bar 
Association, Insurance Section, in St. Louis last month. 


HE TASK GIVEN us by the management is not a pleasant one. We 

have been specifically directed to depict in the wrost possible light all 
unwholesome practices existing on the plaintiff's side of the docket. 
Indeed, our job is to not only depict plaintiff's representation as a 
chamber of horrors, but to guide you through that chamber, pointing 
out none of the good, but only the evil. 


When we accepted this undertaking, a question arose as to our 
personal status. 


Would we be the devil’s advocate? Would we be one who was 
breaking the seal of the confessional? Or were we simply committing 
treason? 


Foremost, however, was the realization that the problem before 
us, that of survivorship, which has been outlined by many speaking 
at this Convention, needs frankness. Only through candidness on the 
part of all concerned can there be any hope of keeping the courts in 
business. 


Be assured we did not accept this assignment to in anywise 
diminish the stature of our brethren on the plaintiff’s side nor to 
detract from their accomplishments, and all must admit that much 
has been accomplished for the general weal by the plaintiff's advocate 
during the past decade. What we are condemning here are the 
practices of a few who are not representative of the plaintiff's lawyer 
who, in my opinion, contributes much to the well-being of the community. 


Perhaps my purpose is best illustrated by the queries of four 
little boys when the big hook-and-ladder rolled by with a terrier 
riding on top. One suggested he was there because he liked to ride. 
Another intimated that he was the mascot of the firemen. A third 
ventured his purpose was to keep the crowds back at the scene of the 
fire. But a fourth, after stating all three were wrong, argued that his 
job was to show the firemen where the fire hydrants were upon 
arrival at the scene of the fire. 
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\ll of us must find the hydrants. 
We have been watching a fire with 
out doing anything to combat it for 
so long that the structure is about to 
collapse. The structure that we refer 
to is the and our system of 
jurisprudence. Most of us do not 
realize how close we are to complete 


courts 


collapse—unless something is done 


immediately. 


Turning to the heart of the matter, 
we find almost all improprieties on 
the plaintiff's side stem from the er 
roneous concept that the personal in 


jury practice is a business, not the 


practice of a profession. It is, of 
course, the practice of law, and offers 
the finest opportunity for advocacy 
in both trial and appellate courts. 
The insurance industry is a business. 
It must operate as such, mindful of 
the its stock and policy 
holders. 
the standard for the other. 


rights of 
The standard for one is not 


There are, of course, what we in 
Chicago term “brokers,” that is, those 
who get a case and try to dispose of 
it by settlement without performing 
any legal services. They are not trial 
lawyers, and most of them make no 
appearances in courts. 

But today most of the acute evils 
in the personal injury practice can 
be attributed young law 
yers with an attitude that representing 
plaintiffs in a personal injury case is 


to certain 


a business. This attitude ignores the 
professional phase, the attorney and 
client relationship, and makes what 
should be an advocate, an adjuster 
representing the injured. 

To these young lawyers, the big 
thing is to get the case. The next 
thing is to get the fee as soon as pos- 
sible. After the case is obtained, many 
may not know what to do with it. A 
proper investigation of the facts or 
the law is foreign to their practices. 
What’s more, they seem unconcerned 
about learning how these can be ac- 


Plaintiffs’ Practices 


complished. Their clients are usually 
persons who have made manifest their 
lack of common sense, being solicited 
through police or doctors. Thus, they 
are persons who are in especial need 
of good professional advice and good 
professional representation. In these 
hands, they do not get it. 

We believe that the insurance com 
panies occupy a very anomalous posi 
tion in this matter. They do not agree 
with the methods of these young men. 
Nevertheless, they are glad to see 
them in the rather than 
painstaking lawyer. They know that 
the case can be disposed of quickly 


case, some 


and much cheaper than in the hands 
of him who ts willing to devote him- 
self to his distin 
guished from his own, and who can 
prepare and try the case, if trial be 


client’s cause as 


necessary. 

\nd what of specific malevolences ? 

Today, when the courts are strug- 
gling to have lawyers 
filing nuisance value suits. Actually, 
such cases may be more properly de- 
suits without value, and 
filed without intent of trial. In many 
instances, they could not be proved. 
Yet they are lawsuits. They require 


survive, we 


scribed as 


legal attention, and they cost money. 
In order to get rid of them, payments 
are made, the price of which depends 
upon the particular situation and how 
This 


is an ugly pockmark of professional 


harassing the nuisance can be. 


conduct. No self-respecting lawyer 
should enter into such litigation. The 
reasons are obvious. The courts were 
never intended to serve such 
Moreover, these matters impede the 
very work of the courts. They in- 
crease that work not only in terms of 
the number of cases, but in court time 
spent upon motions and other pro- 
ceedings incident to any lawsuit. Above 
all, such cases blockade matters worthy 
of litigation. We must do everything 
possible to dicourage and prevent the 
filing of the nuisance value case. 
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This is one reason we have repeat- 
edly articulated in opposition to com- 
negligence statutes. They 
increase the 
of that character, and thus make for 


parative 
nuisance value of cases 
greater calendar congestion. 

The ugliest feature concerns itself 
No, 
we do not refer to solicitation in the 
that the 
contrary, we refer to a certain phase, 
that can affect 
We refer to the doctor who 
would also be a lawyer. 


with the channeling of business. 


generic sense of term. On 


one well substantive 


rights. 


\ll of us are aware of the relation 
certain 
[ts origin 


ship which exists between 
doctors and certain lawyers. 

stems out of the physician’s relation 
ship to his patient at the time he needs 
medical services. Usually, the injured 
is brought to the emergency room of 
some hospital. Usually, he meets a doc 
tor whom he has never seen. Usually, 
the injured is one who has lived from 
day to day. The fears arising out of 
disability are frequently as great as 
the physical injury. Who will meet the 
the the 
grocer’s bill, along with the payments 


his haunting 


installments on mortgage, 


automobile, are 


on the 
thoughts. 


of the in 
it iS articu 


The doctor is 
jured’s plight ever 
lated. 


all-knowing 


cognizant 
before 
He takes the oftensive. In an 
these 
the 


injured that so long as he will obtain 


he soothes 
telling 


way, 
trepidations by suavely 
a lawyer who knows something about 
this type of practice, he will be happy 
to await the outcome of the claim for 
whatever sums he may have due him 
Through some 


coincidence, he always knows one or 


for medical services. 


two such lawyers, who, within a few 
hours, has the injured signed up. 

doctor has made it 
clear that the hospital presents an- 
other problem. It will have to be 
paid, but, like most hospitals, it will 
not put the ma on the street or in a 
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Of course, the 


public institution. Accordingly, it, 
too, will wait until the outcome of the 
claim. 

Such a doctor usually has a very 
vital financial interest in his patient’s 
cause. It may be that he is to receive 
a portion of the attorney’s fee. It 
may be that an excessive bill will be 
guaranteed by the attorney. Couple 
his financial interest, with his appear- 
witness, who os- 
tensibly has no interest in the out- 
come of the case, and another poten- 
tial source of wrong is apparent. 


ance as a medical 


Inherent in such a situation are 
problems transcending ethical prac- 
tices. Obviously, the doctor, who ob 
the attorney's fee, is 
practicing without a 


Worse yet, he is employing his mem- 


tains part of 


law license. 
bership in the medical profession to 
him in fact, 
the patient doctor relation- 

selfish Parentheti 
cally, we are construed to note how, 


allow to do so. He is, 
abusing 
ship for ends. 
it lawyers attempted to in any wise 
medicine, the medical pro 
would make short shrift of 


practice 
fession 


such effort. 


\gain, the arises as to 
who is the attorney’s client. Is it the 
Is it the doctor? What 


ever that relationship between doc 


question 
injured? 
tor and attorney may be termed, it is 


which affect the 
ability to serve his true client. Sup- 


one can lawyer's 
pose there is a question between the 
doctor and the injured concerning the 
bill. Can the lawyer, who 
has agreed to protect that ‘bill, step 
out of that dispute and allow it to be 
settled between the two parties? Of 
course not. 


dc yc te r’s 


Suppose the doctor is treating the 
plaintiff unsuccessfully, incompetently 
or even unnecessarily, can the law- 
yer advise the patient to abandon the 
doctor who is responsible for his hav- 
ing the retainer? Of course not. Yet, 
time and again we have seen cases of 
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malpractice by such doctors. Indeed, 
it is usually the incompetent medical 
man who deals in these practices. 


Again, suppose the doctor, con- 
cerned with protecting his own inter- 
est, advises the patient to accept a 
certain offer of settlement. What is 
the position of the lawyer who would 
not recommend such action? Again, 
the issue becomes, who in fact is the 
attorney's client, the doctor or the 


injured ? 

This is the worst characteristic of 
the plaintiff's and the 
profession, exists. 


bar, medical 
But it While 
lawyers police their membership in 
solicitation, the 
oblivious to these 
heard 


regard to medical 
situa- 


of a 


are 
Has anyone 
doctor being reprimanded for recom- 


groups 
tions. ever 
mending on his own volition a certain 
lawver, for giving advice on a legal 
question to a patient or for accepting 
part of an attorney’s fee? The only 
occasion on which any such repri- 
mand was forthcoming was when the 
bar itself uncloaked a conspiracy be 
doctor. It’s 
profession 


tween a lawyer and a 
high time the medical 
should institute some working pro- 
hibitions against these practices by 


its membership. 


Another phase of this same rela 
tionship concerns the lawyer's author- 
ship of what is supposed to be the 
report. The 
given the defendant's representative 
as the purported work of the doctor, 
not as a document setting forth that 
which the injured’s representative 
would desire. This is gross misrep- 


doctor's document. is 


resentation. 


Lawyer and doctor both 
We do not 
wish to infer that this is a wide 
On the contrary, it 


are to be condemned. 
spread practice. 
exists only in that tiny orbit where 
the same type of doctor meets a law 
yer with equal lack of character. 

note 


Here we constrained to 


that 


are 
the insurers have indulged in 
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similar reprehensible practices. Con- 


sider Catherine Muscarello’s case. 
This minor sustained a head 
injury. She examined at the 


request of the insurer by an excellent 


severe 
Was 


Catherine's 
of his 


doctor. parents were 
given a report. But 
absent in their copy was the very dam 

Defend- 
doctor as 


Ce py 


aging concluding paragraph. 
examined the 
hypothetically, not 
and opin 
Her coun 


ant’s counsel 


a witness only 
going into his 
ion of the minor plaintiff. 
sel. who later called the doctor as his 
witness, found for the first time the 
omitted paragraph. This deception 
appears in the reported decisions of the 
Illinois Supreme Court. (uscarello v. 
Peterson, 21. AuTOMOBILE CASES 2d 
572, 20 Ill. 2d 548 (1960) [reported in 
Tue INsurRANCE LAw JOURNAL for 
January, 1961, at p. 58].) It is a 
monumental stigma to the personal 
injury practice. 


findings 


\nd what of the nature of the med- 
reports? How true are they? 
The injured’s doctor, no matter how 
honest he is, will not change facts, 


ical 


but thinks he is to paint a portrait 
as pessimistic as the circumstances 
will allow. Thus, the report will 
contain possible diagnoses and prog- 
which the 
give under oath. 


doctor would not 
The educated claim 
man, concerned only with facts, usu- 
ally throws out such speculative 
matters. 

This condition 
What is its 
found 
patients do not get their just due 


noses 


should not exist. 
The doctor has 
many 


cause! 
that on occasions his 
unless his report contains some ex- 
aggeration. His experience has been 
that no matter how conservative his 
reports they have 
sected by claim agents, and he has 
been treated as one aiding in the per- 
petration of a fraud. Then, too, when 


were been dis- 


he has had occasion to testify for a 
plaintiff and 
one which might well have 
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has given an_ honest 


opinion 





been uncontroverted—he has_ been 
attacked without cause by defend- 
ant’s would character 


counsel, who 


ize him as a perjurer. 


Thus, many reputable doctors, who 


have but an occasional encounter 
with an insurance case, regard com- 
panies as materialistic monsters in- 
terested in paying as little as possible 


and devoid of common morals. 

It would seem that the companies 
would do well to improve their pub- 
lic relations with the medical profes- 
That 
decent 


sion as a whole. can best be 


done by 
a decent way. 


treating doctors in 


Since honesty in reports is part of 
this discussion, we are constrained to 
script. 
medical reports by 


deviate from Honesty in 
doctors engaged 
by insurance companies is almost 
universally lacking. There are a few 
doing work 


for the industry, of course. The great 


objective medical men 
majority of doctors who spend much 
of their time performing examina 
tions believe it is their duty to mini- 
mize. Most of them have become so 
that they with 
suspicion a person having a claim as 
the result of an injury. Witness their 
lack of consideration of 
symptoms, although without such the 
practice of medicine would be impos- 
sible. 


Worse yet, is the confidential re 
port practice. Under it, company 
doctors supplement their report to 
the company and to the injured, with 
a confidential memo to the company 
only, the substance of which is that 
the formal report is not true. 


sophisticated view 


subjective 


If medical going to 
mean anything, they must be honest. 
Each report [ 


reports are 


should be written as if 


it were to be directed not to a lawyer, 
not to an insurance company, but to 


the 
and 


interest in 
the 


a consultant without 


case. It should state facts 
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the diagnosis, with a prognosis avoided 
except in unusual cases. 


The voluntary furnishing of medi 
cal reports is a matter we have been 
After what 
we have said, this topic would seem 
But true 
ports can serve a definite purpose in 


asked to comment upon. 


almost moot. medical re 


the disposition of claims. 


While we are aware of the neces 
sity for the informed 
of the plaintiff's condition, it usually 
knows all about the plaintiff through 
(1) the hospital records; 
pendent examination of the Xrays; 


carrier to be 


(2) an inde- 


(3) its own medical examination ; and 
(4) its knowledge of the plaintiff's 
the occur 


activities subsequent to 


rence. 


Without into the 
question of the right of a defendant 
matter of law to obtain such 
reports, the principal objection seems 
to be that reports might be used to 
impeach the doctor on immaterial de- 
tails, such as the times 
seen, the dates, etc. 
the defendant want the report so that 
it can 
it want to 


desiring to get 


as a 


number of 
In a word, does 


about the case, or does 
for trial? 


know 
prepare 


For example, we have always been 
willing to give all records, including 
the reports furnished us by experts as 
distinguished from treating doctors, 
if the will stipulate that 
should the case be tried, no reference 
to these memoranda will be made. 
Many reject such a stipulation. If 


insurer 


the true object is to obtain knowledge 
of the injured’s condition, why the 
objections to a stipulation’? If the 
matter is sought to obtain material 
for use at a trial, then a different 
question is presented, namely, what 
may be the attorney’s work prod- 
uct. The defendant gives plaintiff’s 
counsel none of its work product nor 
that of its counsel. No more reason 


exists for plaintiff's advocate to sur- 
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render any part of his work product 
than for the defendant to give up its 
own. Remember, if medical reports 
are sought as sources of knowledge 
of the injured’s condition, the insurer 
can easily obtain them under a stip 


ulation. 


\We assume that the com- 
plaints of our brethren is found in 


one of 


efforts to make a five figure case out 


of one worth three or four figures. 
No one, not even a good plaintiff’s 
lawyer, can successfully make a silk 
stocking out of a sow’s ear. He who 
thinks otherwise is not only inex- 
perienced, but is the victim of a 
private delusion. Indeed, one who 
attempts to magnify a case can do his 
disservice. 


client a great 


Much of this effort to increase the 
award—and we are referring to hon 


est situations—has been generated 
by the popularity of demonstrative 
Wigmore called this 


They are matters 


techniques. 
“real evidence.” 
which, for the most part, have been 
on the many vears. We 
feel certain that the expo 
nents of demonstrative evidence will 
be the first to agree that its purpose 
is to demonstrate, and that it can be 
like 
putting $300 worth of accessories on 
a $250 car. 

The 
found in those 
plaintiff would ordinarily recover the 
value of his claim had he not tried 
to build a high rise building on the 


bc Xi ks fc Ir 


greatest 


overdone. In some cases, it’s 


alluded to 1s 
wherein the 


disservice we 


cases 


foundation of a cottage. Because he 
did this, the verdict 


fendant. 


was for the de 


All of you will agree that the most 
effective advocate for the plaintiff is 
he, who, in putting a price on the 
case, can justify that sum. True, in 
many instances, it may be a large 


sum. But, in such case, there will be 


correspondingly large elements of 
If a case is worth $10,000, 


damage. 
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the chances of getting $10,000 are 
better if it is treated as such, rather 
than if it is paraded as one having a 
value true worth. Of 
course, we agree that giving a case 


five times its 


its dollar value is no mean task, re- 
gardless for whom one may appear. 


That is a fancy 
In common 


“Negotiations.” 
word in claim business. 
is horse-trading. 
the plain 
there are 


parlance, it Con 
cerning negotiations and 
tiff’s understand 
certain principal complaints. 
are: (1) lawyers who do not nego- 


companies; (2) 


bar, we 
These 
tiate with lawyers 
who do not negotiate promptly; (3) 
lawyers who put cases into suit with- 
out negotiations; and (4) 
who are unrealistic in demands. 


lawyers 


We shall consider these complaints 
seriatim 

Why do lawyers not negotiate with 
The 


men do not 


insurance companies? answer 
is that most 
wish to take the responsibility of fac- 
ing up to the given situation. It may 
be that they do not have adequate 
authority or they fear criticism by a 
superior. The fact remains that the 
problem goes unsolved, at least by them. 


Insurance 


\We speak as one who started in 
this field in the employ of an insur- 
ance company. Time and again cases 
could be settled for a given amount 
by the company men, who are gener- 
ally exceptionally good 
value. Yet, the deal was never con- 
summated. Outside counsel was em- 
ployed. In many instances the case 
was eventually disposed of for as 
much as twice the original price. 
Why? It the fault of out- 
counsel, or not even company 

The matter had reached that 
stage where no one could dispose of 
The had waited 

They had gotten over 
the fear of going to court. The law- 
yer had spent more time and money 
on the case in preparation for trial. 
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judges of 


Was not 
side 
men. 
it cheaper. clients 
long enough. 





Perhaps, too, some favorable devel- 
opments had occurred, or some ob- 
stacles were resolved. 


Promptness in negotiating 1s com- 
pletely unlike promptness for an 
engagement. We belong to the old- 
fashioned group that believe that an 
injustice can well be done one’s client 
by a quick settlement. A waiting 
period of at least six months to one 
indicated in most 
no complications have developed after 
that time, certainly no one is preju- 


year 1s cases. If 


diced. If serious consequences ensue 
after a hasty compromise, an injus- 
well be Moreover, 


most of these cases, wherein releases 


tice can done. 
have been voided on the ground of a 
mutual mistake of fact, are the prod- 
The law- 
yer who is concerned about his client, 


uct of early settlements. 


rather than his own fee, is the lawyer 
who waits. 


Why 


suit 


cases into 


do lawyers put 


without exhausting negotia- 
In Cook County, Illinois, as 
knows, long 
period between the filing and trial 


time. 


tions: 
everyone there is a 
The longer one waits before 
filing, the longer it will be before the 
trial date. He will, of 
inferior to suits filed during the wait 
ing period. But wherever the trial 
date is a year from the filing date, 


course, be 


this should in no wise hamper settle 
ment possibilities. Then, too, we have 
heard lawyers complain about being 
led down a path of roses by an ad- 
juster who romanced them with sug- 
gestions that if the carrier was given 
all it desired in the way of medical 
reports and special damages, there 
would be a settlement. We have en- 
countered cases where the lawyer's 
Merely be- 


cause he was asked for a list of spe- 


naivete was shocking. 


cials, he thought that there would be a 


settlement. Thus, when the carrier 


declined payment because of non- 


liability or for some other reason, he, 
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without justification, took the atti- 
tude that he had been unjustly dealt 
with. 


“Realism in demands” is an expres- 
sion peculiar to the insurance indus- 
trv. There are many cases where both 


sides do not agree on the very nature 


of the case. That agreement may be 
represented by a great gulf. When 
this particular phrase “realism” is em- 
ployed, there is, of course, that differ- 
ence of opinion which causes a choice 
in the seleetion of an automobile, a 
horse at the track. 
Frequently all of us are oversold on 


restaurant Or a 


our side of the case. 


If we confine “realism in demands” 
to true differences of opinion, then 
nothing further can be said. How- 
ever, if by this expression is meant at- 
tempting to make a little case big, 
then, of different field is 
In our opinion, this 
cannot be successfully done with any 


course, a 
being entered. 


consistence. No one is better aware 
of that fact than the insurance industry. 


A very pithy question has been sug- 
gested. Should the insurance company 
take the position that today the case 
is worth much more than the 
will bring two or three or four years 
hence and thus it should be settled 
for less than its actual value, or should 


case 


it evaluate the case as if there were 
no protracted waiting period ? 


Any attitude that a waiting period 
should work to the benefit of the in 
surer is wrong. No litigant is entitled 
to a discount because of court delay. 
Indeed, such an attitude gives ammu- 
nition to the critics of the insurance 
industry. Many have repeatedly argued 
that the industry’s failure to settle 
cases until reached for trial is one of 
the cardinal 
They argue that the insurance indus- 
try has had the use of money owed 
some injured during the waiting per- 
‘od. And when it is considered that 
of all cases filed, only 5 to 10 per cent 
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go to jury verdict, there can be real 
ism in this charge. 

Aside from the simple justice of 
the matter and good public relations, 
inflationary changes can wreak havoc 
with a company. Thus, in 1950 a 
policy is written and a 1950 premium- 
dollar collected. In that year there is 
an accident. The case is not reached 
until 1956. There has been a devalua 
tion in the dollar. Medical 
have increased. The wages which the 


services 


injured would have earned have in 
creased with the years. To dispose of 
the case, the insurer must talk in terms 
of a 1956 dollar, although it has only 
collected a 1950 premium. 


Delay creates the same problem in 
trial for the defendant as the plaintiff. 
Defense witnesses do not have greater 
life expectancy than plaintiff witnesses, 
nor do they have a monopoly on recol- 
lection of events. They move with 
the time, and, like the 
plaintiff's problem, frequently a key 


passage of 
witness’ testimony must be presented 
through deposition. 


that 
should 


It would keeping the 
courts in 


the aims of the industry. 


seem 
be one of 
That 
best be served by evaluating cases as 
if there were no waiting period. 


business 
can 


Since frankness is the theme of the 
day, did it ever occur to you that the 
courthouse-step settlements complained 


of by the insurance industry may be 


due to the conduct of defendant’s 
counsel. Frequently, as soon as the 
defendant’s attorney gets the’ file he 
proceeds to take the depositions of 
multiple persons, many of whom are 
entirely without knowledge of the 
facts or any relevant matters which 
could aid either plaintiff or defendant. 
Sometimes these live in 
various parts of the country. The 
plaintiff's lawyer is thus put to tre- 
mendous expenses and loss of time 

all unjustifiably. Thus, to dispose of 
the case wherein his client will obtain 


witnesses 


Plaintiffs’ Practices 


something representing substantial jus- 
tice, he must get the last dollar out of it. 

On the other hand, defendant’s 
counsel, who has followed this course 
of conduct, does not want to try the 
when it is reached. He has 
“milked it” in his pretrial work. Every 
case will only stand so much expense. 
As you and the insurance industry 
know, one can hardly justify $7,500 in 
expenses on a $7,500 case. 


case 


Today the courts are in a life and 
death struggle for their very existence. 
For the past decade this has 
raged. Sometimes it has been colder 
than at others, but it has continued. 
\nd there have been no signs of vic- 
tory by the courts. Indeed, today 
they are potential losers. The great- 
est single argument against them is 
delay. Their opponents argue that 
with such waiting periods, the judge 
and jury system cannot serve the com 
munity. Commerce and business have 
themselves to determining 
The re 
sult is consistently the same—unsat 
isfactory settlements or unsatisfactory 


war 


resigned 


their difficulties sans courts. 


arbitration decisions. 

Someone has suggested that if plain- 
titts were willing to waive jury tria!'s, 
much could be accomplished in the 
disposition of lawsuits. We agree that 
many cases, particularly those arising 
out of automobile operations, could be 
tried more quickly and expen 
sively by a court sitting without a 
Moreover, cases which we all 


less 


jury. 
recognize as ones which ought to be 
settled would be disposed of by the 
parties without court intervention. 
The fact, however, is that defendants 
are more interested in jury trials in 
all types of cases than the plaintiffs. 
We fled many without 
jury demands. In each instance, the 
defendant has demanded a jury trial. 


cases 


have 


The Municipal Court of Chicago, a 
court whose jurisdiction is limited in 
tort cases and the only Illinois court 
which has a six-man jury, requires a 
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$50 jury demand for a six-man jury 
and $100 for a twelve-man jury. In 
one day, 75 juries were demanded, 
and of these 63 were by defendants. 


We do not mention this in criticism 
of defendants, but rather to point out 
that it is not a plaintiff who is de- 
manding a jury trial. Indeed, if a liti- 
gant has a substantive right, we should 
be the last to say he should in any wise 
be condemned for waiving any part 
of it. 


Pretrials in many forums are not 
judicial proceedings, but rather auc 
tions where lawsuits are given prices 
and sold. In such forums, the court 
listens to the plaintiff's representa- 
tive’s description of the case, injuries 
or death involved, and items of dam- 
ages, and makes inquiry as to the 
amount sought. A sum is demanded. 
The defendant is given his opportu- 
nity to present his side and his evalua- 
tion. Frequently, the court, after a 
fifteen-minute encounter with the 
decides that it has a 
This Solomon-like 
usually is a split of the difference 
between the litigants’ values. 


case, certain 


value. decision 


Unless 


the parties agree to such a settlement, 


the court is in a position to invoke 
Per- 
haps the plaintiff may be attempting 


which are, in effect, sanctions. 


to get a preference for reasons of hard 
ship. That preference may well be 
denied, if he be the party in disagree- 
ment with the court’s figure. On the 
other hand, if it be the defendant who 
is adamant, the preference may be 
given the plaintiff, regardless of the 
merits for advancement. This is a 
sorry abuse of the pretrial mechanism. 


But it exists. 


Pretrials are not accomplishing the 


purposes for which they were in 


tended. The pretrial was conceived, 


not as a market place, but rather as 
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a judicial process in which issues were 
settled, certain stipulations made, ex- 
hibits agreed upon, all for the purpose 
of narrowing the issues and saving 
trial time. Readiness for such a pre- 
trial required almost as much work 
as readiness for trial. As a by-product 
of such pretrials, and interlocutory 
rulings by the court, settlement ne- 
gotiations between the parties often 
often ensue to the disposition of the 


matter without litigation. 


Today the problems of the plain- 
tiffs are big. Indeed, their problems 
are those of the insurance industry, 
since each to a certain extent is inter- 
dependent, These problems can be 
solved, but only through a coopera- 
tive effort between lawyers represent- 
ing both interests on the one hand, 
and the courts on the other. 


Today the philosophy seems to be 
that legal controversies can be dis- 
posed of by automation. Unfortunately, 
many lawyers and many courts sub- 
scribe to this philosophy, believing 
the solution to the problem lies in 
new and strange concepts of the judi- 
cial process, some of which can change 
the contour of substantive rights. 

Then, too, there are those proposals 
to the effect that 
of a lawsuit should be a privilege 


the entertainment 


granted by the judiciary. 


Indeed, if the energy generated in 
popularizing these new methods were 
spent in a head-on meeting with the 
problem, much more would be ac- 
complished. 


The hard cold fact of the matter is 
that well as the 
are not facing up to the problems 
which, unless solved, will ultimately 
destroy both, and with them the citi- 
zen, and the insurance industry. 


[The End] 


the bench, as bar, 
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How Can We Improve 


Auto Insurance Policies? 


By EDMUND A. SMOLIK, M. D. 


The author is a St. Louis physician. His address represents the 
medical profession on the question of improving automobile claims 
practices, presented by the Section of Insurance, Negligence and Com- 
pensation Law of the American Bar Association in St. Louis last month. 


66 6 HAT IS TRUTH?’ asked a jesting Pilate and departed, 
waiting for no answer.” ( Bacon.) 


The basis for any rational improvement in this complex area 
lies upon improved communications and understandings of objectives 
of the parties concerned, based on and buttressed by the virtue of 
Truth. 

Like the virtues of frugality, thrift, courtesy, dignity and fair 
play, this virtue which should pervade and underlie all fundamental 
acts of rational moral beings has, in many instances in the recent 
past, been overlooked and obfuscated. The renaissance and resurgence 
of the moral fiber of all parties concerned in this problem would be 
the simple key to the improvement of automobile claims practices. 


The incidence of vehicular injuries has jumped to over two million 
in the year 1960 alone. This staggering number is approximately 
double the total casualty list for the Army, Navy, Marines and Air 
Force in the four years of active combat during World War II. Thus, 
one year of peace constitutes a more hazardous environment in which 
to live than four years of engagement in active warfare. A macabre 
commentary, indeed, on our culture. 


Basically, the problem involves (1) the plaintiff, that is to say, 
the injured or allegedly injured individual, (2) the medical testimony, 


and (3) the legal torches of both plaintiff and defendant to see that 
“Justice” or “Truth” is achieved. 


The claimant usually is a citizen of the United States, whose 
heritage is rich in significant acts of sacrifice and personal respon- 
sibility. The Pilgrim Fathers arrived in an unknown land. They 
faced tremendous odds, eked out a livelihood by sheer stamina and 
the ability to withstand difficulties under the most trying circum- 
stances. The citizen has the heritage of Valley Forge, of a winter 
spent under circumstances testing the moral fiber of the American 
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in all his strength. His is the heritage 
of the pioneer who in his covered 
wagon thrust forward to the West, 
overcoming seemingly insurmountable 
difficulties in an unknown land, exult 
ing in qualities of boldness, strength 
and His is a heritage of 
strength to suffer, courage, fair play, 
honesty, the honor of a man’s word. 
Now he is a participant in a vehicular 


courage. 


? 


accident: Will he call on this heritage: 
Or will he sue for real or imagined 


transgressions on his rights: 


Injured persons who present a case 
for litigation fall into two major cate- 
gories. The first category consists of 
persons suit is sufficient to 
cover, at a bare minimum, the actual 


whose 


medical expenses and their lost wages. 
This group in turn is subdivided into 
two subgroups. The first subgroup 
consists of persons of limited financial 
means whose only hope of keeping 
their family solvent is to obtain reim 
bursement of their actual 
loss. These people inevitably feel that 


financial 


their injury is a transient phenomenon 
and no great factor in their life pat- 
tern. The second subgroup is similar 
in the amount of their suit but differs 
not only in that they are in financial 
stress but in that they feel that an 
injury which they could not prevent 
has been inflicted upon them. Because 
their person or their property has 
been damaged, they feel that it is 
only just that the cost of repairing 
the injury should be borne by the 
party who caused the injury. Implicit 
in this may be resentment against the 
company, that is, the insurance carrier. 

It should be noted in these latter 
that shift of 
emphasis away from financial loss to- 
ward a feeling that the 
party who caused the damage to the 


instances there is a 


person ofr 


litigant’s body should be responsible 
for reparations because basically it 
is not right to hurt a person, whether 
one means it or not. 
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The second major category of the 
litigant is the injured person who 
suit for what is commonly 
considered to be a “lot of money,” 
hundreds of thousands of 
dollars in the present era. Occasionally, 
have 


brings 
several 


these are people who been 
severely injured and who have obvious, 
major physical residuals after healing 
is completed. But also very frequently 
these are persons whose obvious 
physical residuals are minimal. These 
plaintiffs cause those most fiercely 
contested court battles that account 
for an inordinately high percentage 
of the number of dollars awarded for 
injury each year by court. These 
plaintiffs have caused and will cause 
a further substantial increase in insur- 


ance premiums. They constitute an 


incentive for further litigation and, 
incidentally, have a definite contribu- 
tory effect in promoting the ever-in- 


creasing medical malpractice suits. 

\ctually the function or role of 
medical opinion in this situation is 
supply information. By 
information is meant a comprehen- 


simply to 


sive examination to include history, 
physical findings and the conclusions 
and opinions based upon objective 
findings, 

The physician is concerned with 
discovering what disorders of mor- 
phology, physiology and/or psychol- 
ogy exist in a separate patient and 
applying those methods or agents 
which his experience indicates are 
most likely to restore the altered 
physiology to its previous function. 
The physician with his professional 
ability to recognize the factual pres- 
ence or absence of physiological alter- 
ations can make an estimate of this 
ability only by equating those facts 
with his own 
scious attitude 
bodily function. 


conscious or subcon- 


towards disorders of 


[t becomes important, then, to real- 
ize that disability has little or nothing 
to do with injury per se, but rather 
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with the result of being injured. How 
ever, it to reach 
some practical method of handling 
in an equitable manner the complaints 


becomes necessary 


ot those who have been injured, for 


which reason we must reach some 


basis for comparison of cases. The 


first requirement of a physician who 
examines a patient who has been in 
jured is that he should 
detailed history and perform a care 
ful examination. It should not be 


obtain a 


necessary to state this requirement 
except that it is not always fulfilled. 
The history should not be passed 
over lightly. In his report or in re 
sponse to the appropriate hypothetical 
question, the physician will then state 
that in his opinion the disorder is or 
is not the result of the alleged injury. 
In the normal order of events he will 
probably be called upon for the rea 
which to substantiate his 
The true expert should be 
which is 


sons with 
opinion. 

able to do so in a manner 
clear and lucid to lay persons and 
based on the history and physical 
findings in the patient, as well as on 
the physician’s 
with similar disorders observed in his 


stated his 


general experience 


entire 
diagnosis in terms of specific tissue 


practice. Having 
involvement, the physician will then 
be asked to what extent the involve 
ment produces limitations of the 
patient’s ability to function in rela 
tion to an intact person and in rela- 
tion to his abilities prior to injury. 
Almost certainly he will be specifically 
asked how much disability does this 
pre nduce. It is our hope that members 
of the legal and insurance professions 
will realize that this question as here 
stated can have no meaningful an- 
swer. The involved in the 
production of disability from an injury 


factors 


or disease may be listed as: 
(1) Alterations in the normal phys- 
iological potential of organs or tissues. 
(2) Alterations of sensation of rec 
ognized physical origin. 
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(3) Disturbances of personality re- 
action. 


(4) Sociological factors and social 
acceptability of the injured person. 


How then 


are we, as physicians, 
and how are the courts, as arbiters 
of interpersonal social relationships, 
to arrive at an equitable decision con- 
cerning the degree of disability and 
its subsequent reward in the case of 
any individual? In the 
same line of thinking, what is the 
proper relation of the physician to 
the court in determining the degree 
of disability? Actually, this last ques- 
tion is a critical question in this pres- 
entation. In a general and philosophical 
way it is the question which is easiest 
to answer. The court requests the 
opinion of a physician and to a large 
extent forms its decision accordingly. 
Whereas the courts deal with disabled 
persons only a very small percentage 
of the time and therefore feel them- 
selves unqualified to estimate thor- 
oughly, the physician deals with the 
disabled practically one hundred per 
cent of his professional time. It is 
the feeling of the practitioner of the 
law that the physician should there- 
qualified to make factual 
statements concerning degrees of dis- 


one given 


fore be 


ability. The courts are then confused 
by the wide range of estimates which 
they obtain. The error made in this 
assumption by those who pursue the 
law is that while the physician deals 
with the disabled he not deal 
per se with disability. Even the term 
of “impairment of function” is fraught 
with difficulties. Difficulties inherent 
in such problems are manifest and 
can be best exemplified by the situa- 
tion in which a digital nerve of the 
left hand, let us say, has been injured. 
This produces actually a minimal 
amount of loss of, let us 
say, the middle or index finger of the 
left hand. This is the anatomical 
situation; this is the physiological 
result. A salesman would in all prob- 
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ability find actually very little in the 
way of disability. However, a concert 
violinist might be totally disabled in 
pursuing his art. Hence, the disability 
must to some extent be gauged by a 
factor extraneous to the medical situ- 
ation, and whatever ratings may be 
assessed by the examining physician 
must be made only in terms of quanti- 
tation based upon his own personal 
estimate of the economical and social 
and psychological components that he 
interjects into the objective anatomical- 
findings that he 


physiological has 


assessed. 

An interesting facet of this entire 
problem can be exemplified from in- 
trinsic evidence of the attitude 
position of the legal mind. Our mod 
erator, in an effort to enhance and 
improve my presentation, forwarded 
to attorneys a request that questions 
be directed to the medical representa- 
tive on this forum. It 
ing to note that the questions that 
were forwarded 
what might be called “an attack upon 
the medical profession.” Thus, (1) 
“medical profession should establish 
a committee to discipline the doctors” 
(2) “the medical 
steps to curb its members” 


and 


was interest 


were questions of 


profession takes 
; (3) “police,” 
“clean own house,” “exorbitant,” ‘“ex- 
cessive treatment,” and so forth. 


“It is not within the province of this 
panelist to make a moral judgment. 
However, in 25 years of active prac 
tice, it is his opinion that as a whole, 
the medical profession is just as high 


in executing its moral responsibilities, 
but certainly not than, let us 
say, any other profession. Indeed, 
there may be some reason for resent- 
ment on the part of the medical con- 
sultant who may have been responsible 
for saving the life of a patient through 
skillful surgery followed by many visits 
to the hosiptal. He is then required 
to send reports, and has his office 
barraged by numerous phone calls 
while he is in the operating room or 
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less 


occupied with desperately ill patients. 
He then spends hours in the court- 
room which he might, in some cases, 
more profitably expend fishing or 
reading a detective story. For all 
intents and purposes, as he listens to 
the case unfold, no effort is really 
expended to find out “The Truth,” 
but rather to win the case—by skillful 
maneuvers of “omitting,” “hiding” or 
“belittling” the truth. The fee the 
doctor establishes for his work seems 
minimal, indeed, to the legal contin- 
gent fee. 

The very phraseology of the ques- 
tions submitted indicate a judgment 
that such “policings” are 
Such attitudes can be reflected by the 
other side of the The mirror 
may be held up to the legal profes- 
anatomy of 


necessary. 
coin. 


sion to view its own 
morality. Indeed, professional services 
with respect to bills and itemizations 
may be very difficult to calculate in 
over-all extended care to 
wonder, indeed, how 


itemize his 


giving an 
the patient. | 
the lawyer 
charges in an extended case. Perhaps 
if we have a system of 
government, fixed fees may be com- 
This may 
then apply to legal fees. 

The writer knows of a loan to a 
student for the substantial sum of 
$5,000 to enable this student to com- 
plete his education. Seven years after 
the completion of such education, this 
particular student, gainfully 
occupied, refused to make any effort 
to restore the loan which had been 
given without interest. The legal fee 
for such a matter, which was one re- 
quiring a few letters, was one-fifth 
or 20 per cent, or $1,000. Are such fees 
justified? With respect to the termi- 
nology that “abstruse terms” may be 
used, this, of course, again is a matter 
of individual performance. Certainly, 
a rigid terminology is necessary in 
order that poetic semantics may not 
be engaged in. Actually, any scientific 


often can 
socialistic 


pletely resorted to. also 


now 
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system requires a certain vocabulary 
might say that a legal 
not without its 


for precision. | 
| 


brief frequently is 
obscurity. 

The quantitation of pain and suffer 
ing is a most difficult area inasmuch 
as pain can be psychogenic as well 
as of organic basis, and it can only 
be interpreted by a physician of ex 
perience in such matters for a reason 
able judgment to be With 
with 


made. 
“malpractice,” “suits 
one might say that 


this whole area has now produced a 


respect to 


rings of silence,” 


situation which is continuing to de 
vastate the medical profession. It is 
my judgment that many young men 
are not entering into the medical pro 
fession because of the knowledge of 
such harassments by individuals who 
possibly couldn’t get through a Class 
C medical school. Scientific advance 
ments may well be inhibited by this 
spectre that stalks the operating room. 
Secondly, respected physicians who 
have carried out from ten to 30 years 
distinguished service to the commun- 
ity, because of one human error within 
the realm of scientific variability, can 
be plagued and be set upon by a few 
of your number in a vicious, and in 
unprincipled manner. 


some Cases, 


\nd who among you in the legal 
profession has not made an error in 
your career that lost or changed the 
result in a law suit? Certainly, no one 
would you committted the 
error on purpose; you prefer to call 
it an excusable mistake, made in the 


believe 


heat and the pressure of the suit. But 
what about the surgeon who has hun- 
dreds of successful operations to his 
credit, resulting in the saving of life 
and limb? If he makes an honest 
mistake in the pressure of the operat- 
ing room, do you accord to him the 
same humane treatment and designate 
the mistake “an excusable error in 
judgment?” Thank goodness most of 
you do, but some of your brethren 
pounce upon this as a legal sin, never 
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having committed one themselves, and 
proceed to take steps with its attendant 
unsavory publicity to punish the err- 
ing physician whether or not it was 
an honest mistake of judgment. In 
many instances this leaves scars that 
atfect the entire career. 
What is the point of this? The result 
has been that many fine medical prac- 
titioners, having watched or heard of 


surgeon's 


these distasteful proceedings, refuse 
to have anything to do with medical 
cases that may result in legal proceed- 
ings. This is a great loss to the honest 
determination of medical problems in 
a law suit, a loss that the parties and 
the court can ill afford to suffer, if 
what they are really seeking is basic 
facts and medical truths. This is not 
to say that both of our professions do 
not have our careless and incompetent, 
do, unfortunately. But 
the problems that | 
wanted to place for your serious thought 
last point presented. Both 
medicine and law should take steps to 
eliminate these incompetents from our 


because we 
they are not 


on the 


profession if we are to continue to 
strive to render a high type of profes- 
sional service to our communities. 


W hat the solution to our 
joint professional problem? Is it the 
“impartial medical panel,” 
appointed by the court to assess phy- 
sical impairment or the lack of the 
same? It might be, though I, for one, 
am not willing to wholeheartedly ac- 
cept this, because a lot would depend 
on the experience, knowledge and 
judgment of the judge or persons who 
select the panel. Other hazards in 
this procedure are self-evident. 


then is 


so-called 


Many things could help. A serious 
attempt on the part of both profes- 
sions should be made to understand 
the problems and shortcomings of the 
other. Common courtesy and decency 
in their common dealings should be a 
minimum requirement. The lawyer 
should never seek to make the physi- 
cian an advocate in the cause and the 
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physician should rigidly refuse to be 
drawn into any position other than 


that of a medical arbiter. If the in- 
jury eventually results in litigation 
and the doctor is required to go to 
court, it would help tremendously if 
the attorneys would give the doctor 
notice of when he is expected to ap- 
pear and give testimony as far ahead 
as possible. This would give the sur- 
geon a chance to arrange his schedule 
for surgery, hospital work and patient 
treatment so that he could 
modate the court and the attorneys 
at the expected time. Even then the 
situation gets sticky at times because 


accom 


the case does not always go to trial 
at the time expected or drags so that 
the doctor is not called at the time he 
was told to arrange for. The court 
must also cooperate to the end that 
the proceedings are fair and accom- 
plish the purpose for which they are 
designed—the establishment of truth 
and justice. I actually heard of a case 
where the doctor was notified to ap 
pear on a Monday afternoon but the 
case was delayed and the doctor was 
not called until Tuesday afternoon, 
at which time he was in the operating 
room doing emergency surgery. The 
injured plaintiff's attorney had to dis- 
miss his because he could not 
present his medical evidence at the 
time and the court would not wait. 
Things like this should not happen. 
Surely, the court could hold a night 
session or delay until the doctor could 
be heard. This falls in the area of 
consideration and cooperation to the 
end that justice to all involved may 
be done. 


case 


Paper work, which haunts us all 
today, should be kept to a minimum. 
However, this not the 
physician for failing to report fully 


does excuse 


and in understandable terms to all 
parties on his findings. In this area, 
some minimum requirements for medi- 
cal reports should be agreed upon to 
the end that history, complaints, phy- 
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sical and other findings, as well as 
diagnosis and prognosis, when pos- 
sible, are concisely reported to those 
concerned, 


The physician should never agree 
to care for a patient in a medical-legal 
contingent 
His 
charges should be fair and reasonable, 
based on the services rendered, his 
experience and acquired professional 


case on a contingent basis 
on the outcome of the law suit. 


skills. 


These are only a few of the many 
suggestions that could be made. In 
my opinion the only feasible method 
of clearing up many of these areas 
of lack of understanding, to avoid 
points of irritation, is through honest 
and open meetings in the given lo- 
cality between the medical, legal and 
insurance professions. The judges of 
the courts and 
should also join in willingly to the 
end that all so joining together in this 
common enterprise are honestly seek- 
ing to understand the problems and 
shortcomings of the other for the final 
purpose of enhancing justice through 
the establishment of truth as the prime 
objective. 


various commissions 


This is being done to some extent on 
a national scale and in some places lo- 
cally, but the effort needs enlightened 
leadership and more local application. 
medical- 


Through the 


legal symposiums have been held, but 


yearS9 some 
I sometimes question the real purpose 
of these, and my suggestion is not 
along these lines; rather, I believe, 
this should be brought about through 
the official organs of the professions 
involved. The discussion groups should 
be kept relatively small and all par- 
ticipating should be open and honest 
and objective in seeking a solution 
through better understanding and a 
correct the obvious 


united desire to 


existing evils and weaknesses. 
[The End] 
1 L J:-— September, 1961 


Who May Be at Fault 


for an Airline Crash 


By WILDER LUCAS 


The author is a St. Louis attorney. His paper treats considerations 
of the airline’s representative in a hypothetical action against air- 
line and manufacturer by the widow of a passenger killed in a crash. 
It was presented before the Section of Insurance, Negligence and Com- 
pensation Law of the American Bar Association at its St. Louis meeting. 


HE GENERAL SUBJECT of today’s discussion is indeed a 

broad one. However, this broad, general subject has been greatly 
narrowed by the statement of facts by Judge Matthes. The attorney 
representing XYZ Air Lines, in this specific case stated by Judge 
Matthes, probably has not been retained until after suit was filed on 
behalf of the plaintiff; in other words, long after the accident has oc- 
curred and after the CAB investigation has been completed. The trial 
counsel for the airline in this instance is faced with three obiectives: 

(1) To prepare the defense against the claim of the airline’s 
negligence. 

(2) To limit Mrs. Passenger’s recovery within reasonable bounds 
if the airline should be found at fault. 

(3) To determine whether fault on the part of the manufacturer 
can be established either by the plaintiff or by the airline. If so, then 
trial counsel for the airline may try to hold the manufacturer in the 
case as a codefendant, but his principal objective will be recovery over 
from the manufacturer if the airline is held responsible to the plaintiff. 

Before discussing the specific situation posed by Judge Matthes, 
| would like to bring out some of the general problems which confront 
a practitioner when called upon to defend an airline crash by a carrier 
or its insurer, because the defense of an airline crash case poses prob- 
lems which are in many respects quite different from those of an ordi- 
nary casualty case. 

In the first place, the most thorough investigation is conducted by 
the Civil Aeronautics Board in the case of an air casualty, particularly 
when an airliner is involved, to determine the cause of the casualty. 
See Orr, “Accident Investigations of the U. S. A. Civil Aeronautics 
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Authority,” Jnsurance Counsel Journal, 
April, 1954, p. 123. Indeed, by law 
the wreckage may not be moved by 
the owner of the aircraft and must be 
preserved for the Board in accord- 
ance with its rules. (14 CFR 315(a) 
and (b).) The evidence taken by the 
Board and the which fre- 
quently express the opinion as to the 
cause of accident, although not neces- 
sarily who was negligent, are made 
and although the re- 


reports 


public records; 
ports themselves of the 
investigation are not admissible in 
evidence, (49 USCA 1441(e), 
as to testimony of CAB employees 
and methods to obtain same, 14 CFR 
311.3(a), (b), (c), (d), (e)) the evi- 
dence given has, to a great extent, 
been used in trial by one side or an- 
other for impeachment purposes or to 
refresh the memory of witnesses. A 
good discussion of the extent to which 
component parts of the proceedings 
are admissible is contained in a paper 
written for this Section by Payne 
Karr in the 1954 proceedings. See 
also the recent case of /srael v. United 
States, 5 CCH Aviation Law REPorts 
17,551, 247 F. 2d 426, for a thorough 
review on the subject. The hope ex- 
pressed by Mr. Karr that then pend- 
ing legislation would limit the use of 


accident or 


and see 


the record as well as of the reports 
has not materialized. (See 49 USCA 
1441(e).) 


For an extensive description of the 
manner and method of conducting 
the CAB hearings and the participa- 
tion therein by the representatives of 
the CAB airlines, manufacturers and 
plaintiffs’ attorneys and for valuable 
background information concerning 
same, I refer you to G. I. Whitehead, 
Jr., “Civil Aeronautics Board Acci- 
dent Investigation 
or Bane,” Jnsurance Counsel Journal, 
April, 1961, p. 258. 
parisons may be made concerning 
the development of the CAB hearings 
by the Orr, Karr and Whitehead arti- 
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Hearings—Boon 


Interesting com- 


cles, bearing in mind that the first 
two were written in 1954 and Mr. 
Whitehead’s in 1960. 


The effect of the availability of 
such a comprehensive report express- 
ing expert opinion on the cause or 
causes of the accident, if adverse to 
the carrier or airplane owner, is quite 
damaging, for a diligent plaintiff’s 
counsel, by the use of the CAB re- 
port, is in a position to make the full- 
est use of the discovery procedures 
available under the Federal Rules. A 
blueprint is handed to him outlining 
the material to be reached by interro- 
gatories, which, at times, might run 
to many hundreds; and motions to 
inspect and copy the records of the 
defendant company which have been 
made available and disclosed to the 
CAB will occur simultaneously or 
shortly thereafter. The names of all 
of the company officers, agents and 
employees are usually available in the 
records and reports for the purpose 
of depositions. 


Furthermore, the blueprint 
tains the nature of the opinion which 
must be obtained from the expert 
establish the probable, 
proximate or possible cause of the 


con- 


witness to 


accident. If an expression of opinion 
is contained in the CAB report, for 
that mechanical failure 
caused the accident, it is quite likely 
that the court will permit an expert 
opinion to be so expressed. 


instance, 


As to finding an expert witness to 
go along with the findings of the 
CAB, and to express an opinion as 
to fault, that is not too difficult. 

If the findings of the CAB indicate 
actionable fault on the part of the 
airline, a great deal of work must be 
done to disprove their correctness. 
Even with a favorable report for the 
airline, there is no assurance that the 
jury, which ultimately decides the ques- 
tion of fault, will adopt the view of 
the Board, so the case is by no means 
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The author says that a particular char- 
acteristic of airplane accidents has 
been that there are few, if any, disin- 
terested witnesses available to either 
side. Another characteristic is that in 
many instances there are no survivors 
aboard the aircraft to tell of the hap- 
penings preceding the accident. 
a 

won and further investigation 
very well be required. 


may 


Another particular characteristic of 
airplane accidents has been that there 
are few, if any, disinterested wit- 
nesses available to either side. The 
names of any witnesses obtained dur- 
ing the CAB investigation are avail- 
able, of course, to the parties, and 
their should be studied 
with possible depositions in mind. 


testimony 
Another characteristic is that in 
many instances there are no survivors 
aboard the aircraft to tell of the hap- 
penings. Many times, the catastrophe 
occurs so quickly that those in charge 
of the operation of the plane have no 
opportunity to communicate to the 
ground radio station, whether it be 
company-owned, or one of the govern- 
ment radios, what has or is occurring. 
Even though these conversations are 
tape recorded, they often are anything 
but clear. 

As is the case with any litigation 
involving a highly technical 
to any 


opera 
tion, the secret sucessful de- 
fense lies in careful and painstaking 
preparation. Much of the requisite 
information lies at the trial attorney's 
finger tips in the form of transcripts 
of the hearings and the reports of the 
CAB, together with the multitude of 
company records maintained by the 
company for their operations and 
those maintained by the company as 
are required by the CAB. Many of 
these records contain pertinent in- 
formation as to the particular plane 
and crew in the form of inspections, 
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overhauls, fitness reports, and so 
forth. If the attorney represents a 
carrier, much of the technical infor- 
mation can be explained to him by 
experts in the employ of the carrier; 
the underwriters 
must go on the outside for help. Any- 
who has ever into the 
cockpit of an airliner has seen the 


otherwise, he or 


one looked 
maze of instruments, any of which 
may be of prime importance in the 
defense of an air accident case. 

The importance of clearly under- 
standing the operation involved and 
which is thought to be the cause or 
explanation of the accident is of par- 
ticular importance in the presentation 
of the defense to the jury. The prob- 
lem must be simplified and the terms 
made clear, so that the jury can un- 
derstand what they are called on to 
decide. medicine, 
tronics and other special 


Like law, elec- 
fields of 
endeavor, aviation has its own jar- 
gon, much of it taken from the French 
and originating in the days of Bleriot. 
One must not lose sight of the fact 
that it is only in the last ten years 
that the public has taken to the air 
to any measure and is only 


gradually becoming acquainted with 


great 


some of its terms. 

Some of the issues of law with which 
the defense counsel must be familiar 
and of which he must be aware, in 
addition to those relating to jurisdic- 
tion, venue, third party practice, in- 
demnity, contribution and discovery, 
are the various aspects of conflict of 
laws problems which will undoubt- 
edly arise during the pretrial ‘and trial 
stages, because at times not only the 
federal applicable law and the law of 
several or more of the 50 states may 
but, on international 
flights, the laws of foreign countries 
and the provisions of the Warsaw 
Convention may come into play as 
well. 


be involved, 


The matter of the forum is rarely 
decided by the defendant except as he 
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might be successful in removal or 
forum non conveniens procedures. Re- 
moval and forum non conveniens pro- 
cedures are, of course, well known to 
lawyers and should need no ampli- 
fication here, except to point out that 
the geographical diversity of records 
and witnesses for both plaintiff and 
defendant may, in some cases, be ex- 
treme and should be considered by 
the defense attorney so that timely 
application may be made if it is de- 
termined that such a motion is to be 
made—this for the that the 
motion may be defeated if the plain- 
tiffs attorney 
and obtained experts and has done 
other trial preparation so that the 
case should 
matter of fair play for untimeliness 
as to him and his client. The matter 
of removal must be determined im- 
mediately should 
be given to the prevailing local situa- 
tion. Because of the geographical 
nature of the parties involved, twenty 


reason 


has been aggressive 


not be transferred as a 


and consideration 


days passes quickly sometimes when 
routine forwarding 


used. 


procedures are 

The airline takes a most active role 
in the CAB investigation, the defense 
of charges of alleged negligence, and 
the preparation of the case for re- 
from the manufacturer. 
However, the matter of holding the 
plaintiff's recovery within reasonable 


covery over 


bounds is generally left solely in the 
hands of the trial counsel. This 1s 
indeed a great responsibility where, 
as here, there is no maximum recovery 
imposed by statute. Even where a maxi- 
mum recovery is imposed by the laws 
of the place where the crash occurred, 
the forum might refuse to follow such 
monetary limits where its own resi- 
dents are the claimants. (Kilberg v 
Northeast Airlines, 7 CCH AVIATION 
Law Reports 17,150, 172 N. E. 2d 
526.) The trial counsel is expected 
to use his experience, skill and imagi- 


nation in conducting a thorough pre- 
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trial investigation of the lives of the 
deceased and the plaintiff. The search 
is for admissible evidence which at- 
tacks the credibility of the plaintift’s 
proof as to the extent of her loss, 
and which tends to show that the 
deceased's future was not quite so 
bright as plaintiff's attorney will 
claim. However, our subject today 
is “Who May Be at Fault for an 
Airline and this not 
seem to encompass a detailed discus- 


Crash,” does 
sion of the scope of the background 
investigation or of the law or tactics 
concerning the admissibility of the 
facts discovered. 


Do the facts indicate that the airline 
was guilty of operational negligence 
in this case? The only suggestion of 
fault on the part of the airline is the 
CAB finding: “There was the added 
suggestion of possible human error 
when the crew unnecessarily delayed 
But was 
this negligence or was it conduct in 
extremis when the highest judgment 
of the pilot or crew is not required? 


taking emergency measures.” 


This raises some questions which have 
perplexed the courts ever since the 
creation of the ancient Admiralty rule 
of the excusability of actions taken in 
extremis. (See The Oregon, 158 U. S. 
186: The Genesee Chief, 53 U. S. 448, 
461: The Stifinder, 275 F. 271, 276 
(CA-2, 1921). 


I do not think that any of us would 
say, particularly as a matter of law, 
that every airline pilot should crash 
land in the nearest cow pasture the 
instant he first experiences the slight- 
est difficulty with the elevator con- 
trols. First of all, the pilot has to 
determine that a malfunction in fact 
exists and that the malfunction 1s 
serious enough to require emergency 
procedures. Next, the pilot must de- 
termine whether he can reach some 
suitable airport or whether he must 
attempt to land in open country. Then 
it may be necessary or desirable to 
iettison fuel. Finally, comes the prob- 
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The matter of holding the plaintiff's 
recovery within reasonable bounds is 
generally left solely in the hands of 
trial counsel. This is indeed a great 
responsibility where there is no maxi- 
mum recovery imposed by statute. He 
is expected to use experience and skill. 


lem of finding the right cow pasture. 
It probably is not very easy to spot 
“suitable” 


emergency landing areas 
from the high altitudes flown today. 
There is a distinct possibility that 
smooth-looking fields have rocks or 
ditches or gulley s or soft spots Ww hich 
would cause the aircraft to overturn 
during landing. Picking an emergency 
landing area for one of today’s pas 
airlines must be an 
task for the pilot. 


senger awesome 
But picture the 
problem of the aircraft commander 
of the XYZ flight: With progressive 
failure of his elevator control, he must 
attempt to the suitable 
spot for a crash landing from a con 
siderable altitude; 


select most 
and having made 
his selection, this progressive failure 
probably prevents him from making a 
quicker landing at a less suitable place. 
The fact that there are suitable areas 
for crash landing along his flight path 
is probably little solace to a pilot who 
cannot operate his elevator controls 
so as to land there. Therefore, I sug 
that the crew’s conduct in this 
emergency well be determined 
not to constitute negligence. (See An 
notations 84 4. L. RP. 367;99 A. LR 
191.) And even if it can be established 
that the XYZ crew was guilty of an 
error of judgment, it does not neces 
sarily follow that this error consti 
tuted negligence. (See 6 Am. Jur., 
“Aviation,” Secs. 54 and 61. And see 
Rich v. Finley, 2 CCH Aviation LAw 
Reports 15, 133, 325 Mass. 99, 89 N, E. 
Za-2mr 12 A. L. R. 2d: 669, 
a student’s freezing at the controls 
was held not to be an independent 
intervening cause of the crash.) 


gest 


may 


where 
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The significance of having both the 
airline and the manufacturer as code 
this requires 
ment. The statement of facts by Judge 
Matthes pointed out that “investigation 


fendants in case com 


revealed some evidence of mechanical 
failure of elevator control, but there 
is Opposing expert opinion, and im 
pact damage to parts made positive 
findings difficult,” and the CAB “de 
termined that there was progressive 
failure of elevator control culminat- 
ing in the accident 
was lost just prior 


when all control 
to the attempted 
and that “there 
was the added suggestion of possible 


emergency landing” 


human error when the crew unnecessar- 
ily delayed taking emergency measures.” 

This situation requires at least a 
tentative pretrial decision by the XYZ 
\ir Line as not this 
is a case of manufacturers’ liability. 
Now liability of Acme Aircraft Com 
pany to XYZ Air Lines can be based 


upon theories of breach of warranty 


to whether or 


or negligence (which I shall discuss 
in greater detail in a moment), but 
what it really comes down to is this: 
Can we prove that the elevator con 
trol was defective? You might have 
noticed that Judge Matthes mentioned 
nothing in his statement of facts as 
to whether the elevator controls on 
similar Acme airplanes had been in- 
spected. The question arises as to 
what the concensus of expert opinion 
is as to the propriety of the design 
Could the 


component parts have been strength 


of the elevator controls. 


ened by different design or by use of 
different materials? Certainly, we can 
not simply assume from this absence 
that the elevator control is perfectly 
designed and fabricated of the best 
possible material. Nor must we as- 
that 
cause some part was made of defective 


sume this failure occurred be- 
metal, or improperly tested. There ts 
really a total void in the statement of 
facts, but nevertheless XYZ must de- 


cide quite early in the case as to 
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whether or not we have a manufac- 
turers’ liability case—that is, whether 
we can prove the elevator control was 
defective—because this factor will de- 
termine the way we will handle the 
case. 

Now, we all realize that this par- 
ticular lawsuit presents only one of 
probably about one hundred passen 
ger claims arising from this crash. 
There might also be property damage 
claims from owner 
residing within miles of the crash site, 
as well as personal injury claims by 
There was 
worth 


every property 


persons in the vicinity. 
also the aircraft 
millions of dollars and possibly a loss 
of air cargo and mail, as well as pas 


loss of an 


senger luggage. And there were com- 
behalf of the 
Thus, the air- 


pensation claims on 

deceased crew members. 
line’s cause of action against the manu 
facturer involves far more than the 
claim of this particular plaintiff. Like- 
wise, the manufacturer is faced with 
a greater problem than simply the 
outcome of this lawsuit. For if the 
manufacturer is at fault, Acme is faced 
not merely with possible liability for 
damages arising from this crash, but 
also with correcting any defect in all 
other aircraft it has manufactured as 
well as possible liability for other 
\nd the 


between 


question of cus 
Acme and 


crashes. 
tomer relations 
the airlines cannot be overlooked by 
reasons, I suggest 


Acme. For these 


that this particular lawsuit is not a 


very appropriate vehicle for the solu- 


tion or settlement of the issues be- 
tween Acme and XYZ, and I suggest 
that find it 


litigate these issues separately in a 


neither will desirable to 
hundred different passenger suits. Thus, 


you must recognize our cross-claim 


against Acme for what it really is. 
Acme has been made a defendant by 
the plaintiff and our cross-claim against 
Acme, with only the sketchy facts 
outlined by the moderator, is nothing 
more than a protective, contingent 
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claim for recovery over in the event 
that the plaintiff recovers from the 
airline because of faulty manufacture 
of the aircraft. 

Cooperation between the airline and 
the manufacturer is highly desirable, 
but if we are likely to be able to 
establish that the elevator control was 
defective, then cooperation between 
\cme and XYZ is the keyword. For 
then it is senseless for these two de- 
fendants to scrap among themselves 
in this lawsuit so that the plaintiff has 
a free ride home on liability issues. In 
fact, the accusations hurled at each 
other by such codefendants are likely 
to give the jury the impression that 
neither is doing a very competent job 
of protecting the lives and safety of 
the passengers, and this is the feeling 
that gives birth to high verdicts. When- 
ever possible, it would seem advisable 
for the airline and the manufacturer 
to negotiate their differences so that 
trial counsel will defend on the basis 
of his own client’s freedom from negli 
gence, rather than trying to blame 
one another for the accident. My de 
fense might well consist of discredit 
ing the plaintiff's witnesses on the 
basis of impact damage, making “posi 
tive findings difficult,’ plus strong 
and voluminous evidence of due care 
in aircraft maintenance, crew selec- 
tion, aircraft testing prior to acqui 
sition, flight dispatching and proper 
regulations and technical precautions, 
all equal to or better than FAA 
standards. I would expect Acme to 
show the great care it takes in design, 


And 


ernment inspection, testing and cer 


manufacture and testing. gov 
tification should be impressed upon 
the jury. Where the plaintiff cannot 
convincingly establish specific negli 
gence and is forced to rely upon the 
res ipsa loquitur doctrine, the due care 
defense may well be successful. See 
the well-known 1951 article by Bob 
McClarty in 37 Virginia Law Review 
55. Such due care evidence does have 
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The author here asserts that when- 
ever possible, it would seem advisable 
for the airline and the manufacturer 
to negotiate their differences so that 
trial counsel will defend on the basis 
of his own client’s freedom from neg- 
ligence, rather than trying to blame 
one another for the accident. 


a tendency to prevent the jury from 
becoming “angry” at the airline and 
the manufacturer and awarding ver- 
dicts so high that they can be termed 
not merely “excessive,” but “puni 
tive.” Compare the result in Schuyler 
v. United Air Lines, 3 CCH Aviation 
Law Reports 17,397, 94 F. Supp. 472, 
aft’d 188 F. 2d 968, a defendant’s ver 
dict where the airline was the 
defendant, with the result in DeVito 
v. United Air Lines, 3 CCH AVIATION 
Law Reports 17,581, 98 F. Supp. 8&8, 
the crash, but 
where United tried to blame Douglas 
for defective manufacture and Doug 


Ss ile 


arising out of same 


las tried to blame United for improper 
operating procedures and the 
awarded the plaintiff a very excessive 
verdict. The fact that the trial judge 
required DeVito to remit part of this 
highly excessive verdict merely adds 


jury 


emphasis to my point, because such 
cross-accusations lead to high verdicts 
and remittitur is not something a de 
fendant can rely upon today. 


Now I did not mean to imply by 
using DeVito as an example of why 
defendants should where 
there is little evidence of defective 
manufacture that DeVito was one of 
those situations where there was no 
manufacturer’s liability. This 
arose from the crash of a Douglas 
DC-6 on a United Air Lines flight 
in June, 1948. United Air Lines had 


cooperate 


case 


avoided liability for a passenger’s death 


in this accident a few 


months earlier in the Schuyler case, 


very same 
where the manufacturer, Douglas, had 
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not been made a party defendant and 
where the plaintiff failed to convince 
a Pennsylvania jury that United was 
negligent in any respect. But when 
DeVito brought both United and Doug- 
las into the same New York City 
courtroom, certain additionals facts were 
brought out. 


It appeared that the Douglas DC-6 
aircraft had been encountering fires 
during 1947 and were grounded. In 
order to correct this situation, Doug- 
las, in cooperation with a Modification 
Board, developed a carbon dioxide fire 
extinguishing system which was be- 
lieved by the airlines and the CAA 
to avoid hazardous concentration of 
carbon dioxide gas entering the pilot 
and compartments when 
the gas was discharged. This particu- 
lar DC-6 aircraft was modified by 
United in accordance with the speci- 
fications furnished by Douglas, at the 


passenger 


expense of Douglas and under the super- 
vision of Douglas technical experts, 
and was returned to operation with 
CAB authorization in June, 1948, only 
14 days before it crashed into a hill- 
side under prevailing good weather 
conditions shortly after the pilots had 
dioxide into the 
forward baggage compartment. 
Plaintiff in the DeVito was 
able to show that Douglas not only 
failed to prevent quantities of carbon 


discharged carbon 


case 


dioxide from entering the pilots’ com 
partment by its modification; it also 
deliberately concealed information and 
new scientific opinion which had been 
developed for it after modification and 
prior to the accident showing that 
carbon dioxide was still entering the 
cockpit when the extinguishers were 
in use and was adversely affecting the 
crew. Douglas also failed to order the 
use of full oxygen masks which would 
have protected the pilots. Thus, it is 
not difficult to understand why Doug- 
las was held liable, or why the verdict 
was so large, in view of the facts that 
were developed. The significant fea- 
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ture of DeVito is not Douglas being 
held liable, but United. For in up 
holding the verdict finding United 
jointly and severally liable to DeVito, 
the law was declared by the trial court 
to be: 

“(1) United owes a duty to its pas- 
sengers to use the highest care in the 
maintenance and operation of its air 
planes. This, we will all acknowledge, 
is the hornbook rule. 

“(2) This is a non-delegable duty 
and the airline can- 
upon 

the 


as to passengers, 
not defend upon its 
Douglas. This, 
hornbook. 


reliance 
again, follows 
(3) Douglas was negligent in fail- 
ing to precent hazardous quantities of 
gas from entering the pilots’ compart- 
ment. This seems reasonable in view 
of Douglas’ knowledge of its test pilots’ 
experiences and the aero-medical report. 
“(4) Since United’s duty to its pas 
sengers is non-delegable, Douglas’ agents 
become United’s agents, and United is 
liable to its passengers for Douglas’ 
negligence. This, I submit, is a proper 
conclusion only upon the basis that 
the work performed by Douglas was 
part of United’s non-delegable duty.”’ 
DeVito is being cited by plaintiff 
as authority for the proposition that 
an airline is liable for defective manu- 
facture of an aircraft and that its 
reliance upon the manufacturer’s repu 
tation is no defense. I believe re- 
liance upon DeVito as authority for 
this proposition may be misplaced. 
First of all, DeVito can be distinguished 
on the facts. United already owned 
the aircraft when it was found defec 
tive and grounded ; therefore, the modi- 
fication may be considered within the 
field of maintenance and operation for 
which United had a nondelegable duty. 
But more important, DeVito is only 
the opinion of one United States Dis- 
trict Judge applying the law of New 
York, and is directly contrary to the 
general rule stated in 13 C. J. S., “Car- 
Sec. 


a 


riers,” yaa: 
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“Generally the duty of a carrier as 


to furnishing safe machinery and ap 


pliances is discharged by a purchase 
thereof from a competent and reputable 
nanufacturer and an inspection thereof 
to discover defects by tests which the 
highest degree of care and prudence 
suggest.” 

This supported by 
many cases, including Henson v. Fi- 
delity & Columbia Trust Company, 3 F. 
Supp. 950, aff'd 68 F. 2d 144, rehear- 
ing den. 69 F. 2d 778 (CA-6) ; Holland 


"> 


Railroads, 273 


statement 1s 


v. Director General of 
F, 928 (CA-3). 

\n examination of the case law will 
show that, in a majority of states, a 
carrier is not necessarily responsible 
for the negligence or want of skill of 
everyone who has been concerned in 
the manufacture of its apparatus, 
DeVito notwithstanding. Therefore, 
the XYZ Air 
admit that it is lable to passengers 
for defective manufacture of its air 
craft, and will urge that the jury be 
instructed pursuant to the majority 
rule. 

As I have previously stated, the 
known facts do not necessarily dis- 
close improper manufacture of the 
airliner in this case. But the facts do 
the possibility of defective 
for 


Line is not going to 


suggest 
manufacture or design and call 
further investigation, 

As to the claim of plaintiff against 
Acme, although that is primarily the 
problem of Mr. Coie, I would like 
to make the following observations: 

The field of products liability has 
been the subject of a great number 
of articles in publications directed to 
lawyers and to businessmen. A num- 
ber of these state that we 
have come to the point where, for 


articles 


social reasons, we are imposing lia 
bility without proof of fault. (‘““Manu- 
facturers’ Product Liability Revisited,” 
23 Insurance Counsel Journal 175). 
Perhaps the requirement of privity of 
contract is gradually being eliminated, 
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« 
The field of products liability has 
been the subject of a great number of 
articles in publications directed to 
lawyers and businessmen. A number 
of these articles state that we have 
come to the point wh re, for social 
reasons, we are imposing liability 
without proof of fault. Perhaps the 
privity requirement is gradually being 
eliminated. 
° 


and perhaps the injured user of many 


pre xlucts is able to recover occasionally 


on a rather tenuous theory that the 
article was safe for him to use or that 
the manufacturer failed to adequately 
instruct or (See “A Brief for 
Products Liability Today,” 27 /nsur- 
ance Counsel Journal 395.) But food, 
drug and cosmetic cases notwithstand 


warn. 


ing, breach of warranty is not going 
to be established against an aircraft 
manufacturer by 
senger was allergic to an airplane. | 


proving some pas 


suggest that breach of warranty in 
this the 
as an action for negligence. 


case requires same proof 
In other 
words, both the plaintiff’s claims against 
the manufacturer and the airline’s 
cross-claim for breach of warranty re- 
quire proof of 


negligent 


negligent design or 


manufacture or negligent 


testing or negligent failure to warn. 


Now I should like to discuss with 
you what facts must be established 
in order for the airline to 
over from the manufacturer by its 
cross-claim. 


recover 


This cross-claim states two separate 
action. The 
indemnity on the theory that the air 
line, because of its duty toward pas- 


causes of first is for 


sengers, is being held liable for the 
manufacturer’s negligence. ] 
to bore this audience 
detailed discussion of the law of in- 
demnity. As you well know, the re- 
quirements are that the manufacturer 


see no 


reason with a 


Fault for Airline Crash 


must have been actively or primarily 
and that the airline must 
have been guilty of nothing more than 


negligent 


secondary negligence. 

the 
cross-claim against the manufacturer 
is for breach of warranty. Since the 
statement of fact not contain 
any express warranties by Acme, our 
cause of action will probably be based 
upon the two implied warranties: the 
warranty of merchantable quality and 
the warranty of fitness for a particular 
purpose. “Products and War 
anties,” 28 /nsurance Counsel Journal 


The second cause of action in 


does 


( See 


201.) These warranties have been held 
between an airline and an 
aircraft manufacturer. (Blue v. United 
Air Lines, Inc., 3 CCH Aviation Law 
Reports 17, 98 N. Y. Supp. 2d 272.) 
I! want to call your attention to the 
fact that the law of the place of the 
sale of the aircraft probably requires 
notice be given to the manufacturer 
of its warranty within a 
reasonable time after its discovery by 
the airplane. (Uniform Sales Act, Sec- 
tion 49.) The filing of a lawsuit has 
been held not to constitute such no- 
tice. (Marsh Wood Products Company 
v. Babcock, 249 Wis. 50, 23 N. W. 2d 
464 (1946).) Therefore, if investiga- 
tion discloses defective manufacture, 
notice to this effect must promptly be 
given to Acme. 

DeVito case it 
order to 


to exist 


breach of 


In the is assumed 
that, in 


claim, United must prove that its own 


recover its cross- 
negligence was passive while Douglas 
was actively negligent. However, the 
law of indemnity has developed to the 
point where it has become more of a 
question of degree of negligence be 
tween the two tortfeasors rather than 
allowing only passive negligence on 
the part of the party seeking indemnity. 
(See United States v. Savage Truck 


Lines, 209 F. 2d 442, 446-447 (CA-4).) 


In summation, under the facts stated 
by Judge Matthes, failure of elevator 
control can probably be established, 
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negligence on the part of the crew is 
questionable, and there is only a sus 
picion of fault on the part of Acme. 
This further in 
vestigation into why the elevator con 
trol failed. Unless there is clearly no 
fault on the part of the manufacturer, 
this case calls for a cooperative due 


situation calls for 


care defense by both defendants. ‘To 
this end, much attention should be 
given by counsel for both defendants 
to negotiate the differences between 
carrier and manufacturer well before 
trial so that both will be free to so 
defend. 

We must carefully weigh the pos 
sibilities of manufacture 
being established in court either by 
the airline or by the plaintiff against 
the factors that cross-accusations gen 
erally lead to high verdicts and that 
the conduct of the could be 
found to constitute either an inde- 
pendent intervening cause of the crash 
or negligence of a sufficiently high 
degree to bar indemnity. Both de 
fendants should aim for a separate 
trial of the cross-claim. If, however, 


defective 


crew 


the negotiations between the manu- 
facturer and the airline break down, 
trial counsel for the airline must plan 
his trial tactics carefully. In other 
words: achieving full indemnity from 
the manufacturer would be _ highly 
desirable, to say the least; but being 
held liable for half of a large verdict 


may be much worse than being held 
liable for all of a smaller verdict; and 
the possibilities of only being liable 
for one-half of the smaller verdict or 
winning a defendant’s verdict cannot 
be overlooked. 

Under the sketchy facts, as out 
lined by the moderator, the airline's 
cross-claim is simply protective and 
its prosecution will not be urged un 
manufacture 
But in the event investi 
gation discloses fault on the part of 
the manufacturer, I believe Acme had 
better face up to its potential lia- 
bility. For if defective manufacture 
is established, the jury will almost 
certainly find Acme liable to the plain 
tiff. Whether Acme will be held solely 
liable to the plaintiff or only as a 


defective can be 


established. 


less 


joint tortfeasor will depend on the 
extent of crew error that can be estab 
lished in jurisdictions where the air 
line is not held liable for a defect in 
the manufacture which the 
could not discovered by 
highest degree of care. And 
this crew error is shown to constitute 


airline 
the 
unless 


have 


a serious fault for the crash, Acme 
will be required to indemnify the air 
line for its liability, if any, to the 
plaintiff. Thus, as a practical matter, 
if defective manufacture can be estab- 
Acme will be liable for either 
all of the plaintiff’s re 


[The End] 


lished, 
one-half or 
covery. 


LIFE INSURANCE PURCHASES TOP $6 BILLION IN JULY 


Purchases of ordinary life insurance were $4,268,000,000 in July, 


according to the Institute of Life Insurance. 


Industrial life insurance 


bought during the month totaled $589 million and group life insurance 
amounted to $1,268,000,000. Total July purchases of all types of life 
insurance reached slightly above the $6 billion mark, roughly the same 
as for the corresponding period of 1960. : 


For the first seven months of this year, life insurance purchases 
totaled almost $45 billion. This represented an increase of more than 
$2.5 billion over the first seven months of last year. 


June payments to American families from life insurance compa 


nies were up 11 per cent from a year ago, said the Institute. 


death payments and “living” 


Both 


benefits showed an increase. 
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Preparation and Trial 
of the Case for the Plaintiff 
Under the Federal Tort Claims Act 


By LOUIS G. DAVIDSON 


The author is a Chicago attorney. He presented this paper for 
the Section of Insurance, Negligence and Compensation Law of the 
American Bar Association at its 84th annual meeting in St. Louis. 


HE FEDERAL STATUTES applicable to the Federal Tort 

Claims Act (hereinafter referred to as FTCA) are found at 28 
U.S. C., Sections 1291, 1346, 1402, 1504, 2110. 2401, 2402, 2411, 2412, 
and 2671 to 2680. 


Much of the preparation of an FTCA case follows the same gen- 
eral course that would be pursued in any tort case generally. The 
usual careful investigation must be made to determine what the facts 
of the occurrence are, and whether fault on the part of the government 
can be established. If the case involves a possible claim for damages 
for personal injuries or wrongful death, then the investigation should 
also seek to determine whether freedom from fault on the part of the 
injured or deceased person can be established, and to ascertain the 
damage to property involved, the nature and extent of the injuries and 
disability sustained by the plaintiff, and generally, the extent of the 
damages past and future. 


When an accident takes place involving the federal government, a 
member of its military forces, or one of the federal agencies, the gov- 
ernment is in a position to, and usually does, make a prompt and com- 
prehensive investigation of the facts surrounding the occurrence, and, 
where it may involve possible liability of the government under the 
FTCA, the investigation is made by the government with an eye to 
possible defenses for the government under that Act. Thus military 
personnel or members of the Federal Bureau of Investigation, or 
postal inspectors may be investigating the occurrence. Anyone un- 


dertaking an FTCA case in behalf of a private individual against the 
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mindful of the 
the government 
derives by virtue of the early and 


government 1s con- 


siderable advantage 


prompt investigation it can and does 
make tn means that 
whoever undertakes a FTCA case for 


these cases. It 


a private person must be diligent and 
searching itn his investigation and 
preparation. 

An investigation in behalf of a pos- 
sible claimant against the government 
under the FTCA should be made with 
a view to determining several differ- 
ent things. As in all tort cases, wit- 
nesses are interviewed, photographs 
taken, and data concerning physical 
objects accumulated for the purpose 
of determining whether liability can 
be established in accordance with the 
law of the place of the occurrence. 

Since the liability of the govern- 
ment under the FTCA depends upon 
whether the alleged tortfeasor was an 
employee of the United States, or of 
its military forces, or some federal 
agency, and so forth, acting within 
the scope of his employment, or in 
case of the military, in the line of duty 
at the time of the occurrence (28 
U.S. C., Sec. 1346(b), 2671), this also 
must be thoroughly covered by the 
investigation. The 
involve a routine automobile or truck 


occurrence may 
case where the employee of the gov- 
ernment is driving a vehicle along the 
highway, and the question may arise 
whether he is in the scope of his em- 
ployment or has deviated to such an 
extent as to take himself outside the 
scope of his employment by the gov- 
ernment. A serviceman’s duties may 
involve activity on a base, flying a 
plane, driving government equipment 
or his own car from one place through 
a state or several states to another 
location pursuant to military orders. 
Or the case may involve a factual 
situation where the serviceman was 
having an evening out on the town, 
having gone off the base with leave. 
In any event the question is, was he 
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so engaged in any of these instances 
described that the government prop- 
erly should be charged with his acts 
“in the line of duty?” 
The claim may involve a malpractice 
case arising from care and treatment 
in a Veterans Administration hospi- 
tal, either of a serviceman or a mem 


as occurring 


ber of his family. 

The servicemen’s cases present an 
interesting category of decisions un- 
der the FTCA, 
where the serviceman is charged with 
being the negligent employee of the 


These include cases 


United States, as well as cases where 
the claim is made for damages for 
injuries to the serviceman or for dam- 
ages resulting from the death of the 
serviceman. In Feres v. United States, 
300°. S435; 95:1; ee E21, 72 See! 
153 (1950), it was held that a service- 
man cannot recover damages under 
the provisions of FTCA for injuries 
which are “incident to service.” In 
Brooks v. United States, 337 U. S. 49, 
52, 93 L. Ed. 1200, 1203, 69 S. Ct. 918 
(1949), Brooks, a serviceman on fur- 
lough, was injured in a collision with 
a United States owned and operated 


vehicle. It was held he could recover 


damages under provisions of FTCA. 


In United States v. Brown, 5 NEGLI- 
GENCE CASEs (2d) 1086, 348 U. S. 110, 
199 L. Ed. 139, 75 S. Ct. 141 (1954), 
it appeared that Brown suffered an 
injury to his knee, in service, in 1944. 
Thereafter the knee which tended to 
and did frequently dislocate required 
operations which were performed on 
it in a Veterans Administration hos- 
pital in 1950 and again in 1951. An 
action was brought by Brown under 
provisions of FTCA to recover dam- 
ages for claimed injury to nerves of 
his leg said to have resulted from an 
allegedly defective tourniquet made 
by the Veterans Administration hos- 
pital in the 1951 operation. The dis- 
trict court dismissed his claim as not 
covered by the FTCA, the court of 
appeals reversed, 209 F. 2d 463, and 
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* 
An investigation in behalf of a pos- 
sible claimant against the government 
under the Federal Tort Claims Act 
should be made with a view to deter- 
mining several different things, states 
the author of this article. 
* 

the Supreme Court affirmed the action 
of the court of appeals, holding that 
Brown had the right to the remedy 
provided by the FTCA in view of the 
decision in Brooks, above, since the 
injury did not occur while Brown was 
on active duty or subject to military 
discipline. It should be noted that 
the test of “incident to service” which 
will bar a from recover- 
ing damages under the FTCA is much 
broader than the “scope of employ- 
ment” used for respondeat superior 
(Callaway v. Garber and United States, 
289 F. 2d 171 (CA-9, 1961) ; Preferred 
Insurance Company v. United States, 5 
NEGLIGENCE CAsEs 289, 222 F. 2d 942 
(CA-9, 1955).) 


serviceman 


If the tortfeasor is a member of the 
National Guard, there are further 
questions as to whether the unit has 
been activated or not. If the tort- 


feasor is a guardsman employed as a 


civilian maintenance person in the 
capacity of unit caretaker, either tak- 
ing care of federal property on the 
base, or moving it from one base to 
another, the government is liable for 
his acts under the FTCA (United 
States v. Wendt, 242 F. 2d 854 (CA-9, 
1957) ; Courtney v. United States, 230 
F. 2d 112 (CA-2, 1956) ; United States 
v. Duncan, 197 F. 2d 233 (CA-5, 1952) ; 
Elmo v. United States, 197 F. 2d 230 
(CA-5, 1952); United States v. Holly, 
192 F. 2d 221 (CA-10, 1951); 57 
A. L. R. 2d 1444, 1455). 


The investigation must 
determine whether the acts involved 
are those which would be regarded as 
discretionary, liability for which on 


the part of the government is excluded 


likewise 
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under the provisions of 28 U. S. C., 
Sec. 2680(a); or whether the acts or 
omissions are at the 
level” of 
government is 


“operational 
government for which the 
liable under FTCA 
even though the act itself may in- 
volve the exercise of some judgment 
or discretion. (/ndian Towing Com- 
pany v. United States, 5 NEGLIGENCE 
Cases (2d) 163, dissent 5 NEGLIGENCE 
Cases (2d) 353, 350 U. S. 61, 100 L. 
Ed. 48, 78 S. Ct. 122 (1955).) 


Factual questions may also arise, 
the investigation of which should be 
directed towards answering as to pre- 
cisely where the injury or death was 
suffered, in view of the fact that not 
merely the law governing the ques- 
tions of negligence and contributory 
negligence is determined by that loca- 
tion, but also the law as to the dam- 
ages recoverable, although state law 
does not control where state law al- 
lows punitive damages (28 U. S. C. 
. 2674). 

28 U. S. C., Sec. 1346(b) provides 
that the United States shall be liable 
“in accordance with the law of the 
place where the act or omission oc- 
Since the place where the 


JeCc 


curred.” 
wrongful act occurs conceivably can 
be and sometimes is a different forum 
from the place where the injury or 
death occurred, the interpretation 
given the statute becomes important. 
The Supreme Court has interpreted 
the language of Section 1346(b) liter- 
ally and held that the amount of the 
damages recoverable is governed by 
the law of the place where the wrong- 
ful act or omission occurred, and not 
by the law of the place where the in- 
jury or death was suffered. This in- 
terpretation of the Act became quite 
important in the case of Eastern Air- 
lines v. Union Trust Company, 95 U. S. 
\pp. D. C. 189, 113 F. Supp. 80, aff'd 
in part, rev'd in part at 221 F. 2d 62, 
cert. gr. in case 296 and aff'd at 350 
U. S. 507, 100 L. Ed. 796, 76 S. Ct. 
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192, cert. den. in case 297 at 350 U.S. 
911, 100 L. Ed. 799, 76S. Ct. 192. An 
Eastern Airlines plane and a Bolivian 
P-38 collided in mid-air over the Dis- 
trict of Columbia while attempting to 
approach for a landing at the Wash- 
ington National Airport. The alleged 
negligence on the part of the govern- 
ment consisted of the failure of the 
operators in its control towers in Vir- 
ginia to properly control the move- 
ment and approach of the two airplanes 
involved. The the 
Eastern Airlines’ plane were killed in 
the District of Columbia following the 
mid-air collision over the District. An 
action brought to recover damages for 
the deaths of Mr. and Mrs. Miller, 
Eastern Airlines’ passengers, was tried 
as a test case. There was no specific 
dollar limit upon the amount of dam- 
ages recoverable in the District of 
Columbia for a wrongful death, whereas 
in Virginia, the statute prescribed a 
$15,000 limit. The government con- 
tended that the meaning of the FTCA 
was that the place where the wrongful 
acts were committed, that is, Virginia, 
where the control towers were situ- 
ated, was the place to which the court 
would look to determine the appli- 
cable law, the plaintiffs 
contended that the place where the in- 


passengers in 


whereas 


juries or resulting death occurred due 
to the negligence would be the place 
the law of which would control. The 
jury awarded $50,000 as damages for 
the death of Mr. Miller, and $15,000 
for the death of Mrs. Miller. The 
court of appeals adopted the govern- 
ment’s contention and reduced the 
judgment from $50,000 for the death 
of Miller to the $15,000 limit pre- 
scribed by the law of Virginia. The 
United States Supreme Court affirmed 
the court of appeals, citing Indian 
Towing Compeny, which will be dis- 
cussed later. The recent weight of 
authority in the United States is to 
the contrary, holding that the law of 
the place of the injury or death gov- 
erns as to the damages recoverable 
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(Harper and James, The Law of Torts, 
Vol. 2, Sec. 30.4). 

And in investigating to determine 
the facts of the occurrence, one can- 
not assume that the local law will 
govern in all instances. It is quite 
clear under the decisions that the local 
law with respect to the rule of re- 
spondeat superior does apply in deter- 
mining whether a government employee 
was acting in his capacity as such at 
the time of the occurrence (Williams 
vw. United States, 8 NEGLIGENCE CASES 
(2d) 411, 350 U.S. 857, 100 L. Ed. 761, 
71 S. Ct. 100 (1955)) ; but where the 
local law provides that agency is pre- 
sumed conclusively from a showing of 
ownership of the vehicle, or that once 
ownership of the vehicle is shown, 
the owner is liable for the acts of the 
operator whether he is acting in the 
business of the owner or otherwise, 
one encounters what is characterized 
or described as a strict liability stat- 
ute similar to the rule of law applied 
in many jurisdictions where a party 
is engaged in extrahazardous activi- 
ties, and in those situations, the courts 
will not follow the local law but re- 
quire that negligence be proved and 
that agency be established in accord- 
ance with the doctrine of respondeat 
superior as applied by the local law. 
(United States v. Taylor, 6 NEGLIGENCE 
Cases (2d) 1457, 236 F. 2d 649 (CA-6, 
1956), cert. gr., 352 U. S. 963, 1 L. Ed. 
2d 320, 77 S. Ct. 364; Hubsch v. United 
States, 174 F. 2d 7 (CA-5, 1949), re- 
manded on other grounds, 338 U. S. 
40, 94 L. Ed. 244, 70 S. Ct. 225, cert. 
den., 340 U. S. 804, 95 L. Ed. 590, 71 
S. Ct. 35.) 

However, contrary to this generally 
accepted view that the government is 
not liable in the absence of fault, the 
Fourth Circuit in two cases involving 
crashes of government planes _per- 
mitted suits under the strict liability 
theory because the state involved had 
a strict liability statute which made it 
a wrongful act to cause damage 
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through the operation of aircraft. 
(United States v. Prendergast, 241 F.2d 
687 (CA-4, 1957); United States v. 
Praylou, 2 NEGLIGENCE Cases (2d) 
1113, 208 F. 2d 291 (CA-4, 1953), cert. 
den., 347 U.S. 934 (1954).) 


Before reaching the decision whether 
to bring suit or not, a thorough study 
of the law governing the merits of the 
case should be made. It is clear that 
the Act is to be liberally construed 
to effectuate its intended purposes. 
(Indian Towing Co. v. United States, 
and Rayonier, Inc. v. United States, 6 
NEGLIGENCE CAsEs (2d) 747. 352 U. S. 
S2o, 1 i. Ed. 2a 384, 77 S. Ct. 374 
(1957).) In Indian Towing, an action 
was brought to recover damages un- 
der the FTCA for alleged negligence 
of the Coast Guard in permitting the 
beacon light in a lighthouse to become 
extinguished, in not repairing the 


light, and in failing to give warning 
functioning. 


that the light was not 
The government made a two-pronged 
argument. It contended that the Act 
excluded liability on the part of the 
government in the performance of 
acts which private persons ordinarily 
did not perform. Also, it argued that 
the performance of an act govern 
mental in nature for which a munici- 
pality would not be liable under local 
law was not the performance of an 
act for which the United States could 
be held liable. Neither argument pre 
vailed; the Supreme Court held the 
FTCA was applicable. 

The decision in Jndian Towing repre- 
sented a broad interpretation of the 
FTCA as compared with the decision 
in Dalehite v. United States, 1 NEGLI- 
GENCE Cases (2d) 1080, 346 U. S. 15, 
43 (1953), which denied tort liability 
of the United States, other 
grounds, for negligence of the Coast 
Guard in fighting a fire. And Ray- 
omer, Inc. v. United States, 352 U. S. 
S15, 1 L.. Ed. 2d 3M, 77-8. Ct.. 374 
(1957), appears to continue this broad 
interpretation of the Act. There the 


among 
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court ruled that the United States 
could be held liable under the FTCA 
for negligence of the Forest Service 
in permitting inflammable materials 
to accumulate on government land so 
that fires could start and spread, in 
not preventing original spot fires 
originated by sparks from a railroad 
engine, in not properly suppressing 
those fires, and in failing to completely 
quench the fire when it was temporar- 
ily under control. The Court ruled 
that the immunity of the United 
States from liability for negligence is 
waived when the government acts as 
a public fireman. The test, as was 
said in Jndian Towing, is not whether 
private persons engage in such acts 
but whether private persons, if they 
did so engage, would be liable for sim- 
ilar negligence. 

State law governs with respect to 
the occurrence even where it takes 
place on federal property within a 
state; on the question of whether the 
complaint states a cause of action ac- 
cording to the law of the state in 
which the injury allegedly occurred ; 
with respect to the government's duty 
of care; whether a person is a guest 
or licensee and the duty owed to him; 
whether a tortious act is negligence 
per se; whether the wrongful act was 
a proximate cause of the harm; whether 
the last clear chance doctrine is ap- 
plicable and may be invoked; as to 
the application of the attractive nui- 
sance doctrine; as to scope of employ- 
ment; 
the validity of a release ; as to whether 
the release of one alleged joint tort- 
feasor has any effect upon possible 
further liability of the United States. 
Cases covering the foregoing proposi- 
tions have been collected in an excel- 
lent note at 1 L. Ed. 2d 1647. 

State law which provides immunity 
from liability to a municipality per- 
forming a governmental function does 
not extend to relieve the United States 
from liability when performing a sim- 
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as to questions of proof; as to 





The author reports that in connection 
with this problem of what law gov- 
erns the damages recoverable, it is in- 
teresting to note the provision which 
provides that the United States shall 
not be liable for punitive damages. 


ilar function. /ndian Towing Company 
v. United States, 350 U. S. 61, 100 
L. Ed. 48, 76 S. Ct. 122 (1955) ; Ray- 
onier, Inc. v. United States, 352 U. S. 
315, 1 L. Ed. 2d 354, 77 S. Ct. 374 
(1957). In an analogous situation, it 
was held that the charitable immunity 
of hospitals under the law of Maine 
would not be applied to relieve the 
United States from liability for mal- 
practice which allegedly occurred in 
a Veterans Administration hospital 
in Maine, Tessier v. United States, 9 
NEGLIGENCE Cases (2d) 1257, 164 F. 
Supp. 779 (Mass., 1958). 

In connection with this problem of 
what law governs with respect to the 
damages recoverable, it is interesting 
to note the provision in 28 U. S. C., 
Sec. 2674, which provides that the 
United States shall not be liable for 
punitive damages, After the statute 
was enacted, it was realized that the 
state statutes in Massachusetts and 
\labama allowed only punitive dam- 
ages as the measure of recovery in 
wrongful death cases. Section 2674 
was then amended by adding a para- 
graph which provides in substance 
that where the law of the place where 
the act or omission allows damages 
only punitive in nature, the United 
States shall be liable for actual or 
compensatory damages, measured by 
the pecuniary injuries resulting. The 
courts then ruled that in computing 
compensatory under 
tion 2674, as amended, in wrongful 
death actions arising from deaths oc- 
curring in Massachusetts or Alabama, 
the dollar limit on the amount recov- 
erable for punitive damages under the 
statutes of those two states would be 
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damages Sec- 


disregarded in view of the fact that 
the amendment to Section 2674 showed 
no intention on the part of Congress 
to limit the amount of compensatory 
damages recoverable to a sum less 
than the actual pecuniary injuries. 
(Massachusetts Bonding and Insurance 
Company v. United States, 5 NEGLI- 
GENCE Cases (2d) 437, 352 U. S. 128, 
1 L. Ed. 2d 189, 77 S. Ct. 186 (1956).) 
The anomalous situation has thereby 
arisen where no specific dollar limit 
applies to the amount of recovery of 
damages which may be had in actions 
brought under the FTCA for deaths 
which occur in Massachusetts or Ala- 
bama, although in approximately 
which allow the re- 
covery of compensatory damages in 
wrongful death actions and fix a spe- 
cific dollar limit, that dollar limit is 
held binding and applicable in actions 
brought against the government un- 
der the FTCA. 


Local law does not apply in deter- 
mining liability where the case is of 
a class excluded by the FTCA, 28 
U.S. C., Sec. 2680. Among these ex- 
ceptions is an important class of cases 
involving the “exercise or perform- 
ance or the failure to perform a dis- 
cretionary function or duty’ on the 
part of a government employee. Dale- 
hite v. United States, which arose out 
of the explosions of fertilizer with an 
ammonium nitrate base at Texas City, 
Texas, in April, 1947, is a case in 
which the Court held recovery was 
excluded by the provisions of 28 
U.S. C., Sec. 2680(a). Justice Jack- 
son, dissenting, argued that the gov- 
ernment should be held liable because 
of the extrahazardous nature of the 
potentially inflammable or explosive 
product. He felt it was not the dis- 
cretionary decisions which caused the 
trouble, but the negligence in details 


twelve states 


of carrying them out for which the 
held liable. 


Some of Justice Jackson’s views so 


government should be 


forcibly expressed in this dissent un- 
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doubtedly found recognition in the 
later cases of Indian Towing Company 
and Rayonier, Inc. 

In Eastern Airlines v. Union Trust 
Company, above, the Court held that 
the United States was liable for neg- 
ligence of its personnel operating 
government control towers at an air- 
port when they permitted two air- 
planes at the same time to enter their 
final approach for a landing at the 
airport. The argument that the acts 
of the tower personnel were discre- 
tionary and therefore could not be the 
basis for imposing liability on the 
United States was rejected. Also re- 
jected was the argument of the gov- 
ernment that the Act limits liability 
of the United States to that of “a pri- 
vate individual under like cir- 
cumstances” and that these were not 
acts a private individual would perform. 

The claim of immunity was success- 
fully asserted by the government in 
United States v. Neustadt, 6 L. Ed. 2d 
614, 81 S. Ct. 1294 (1961). The plain- 
tiff sought to recover the difference 
between the fair market value of the 
property and its appraised value. The 
prospective purchaser was furnished 
information as to an inaccurate FHA 
inspection and appraisal 
mortgage insurance 
claimed that in 


made _ for 
purposes, and 
reliance thereon he 


paid a price in excess of the property’s 


fair market value. The Court held 
that 28 U. S. C., Sec. 2680(b) pre- 
cludes recovery upon any claim aris- 
ing out of misrepresentation, whether 
negligent or willful. 

The next matter for decision, if it 
has been concluded from examina- 
tion of the law that the case has merit 
and there are sufficient damages to 
justify bringing an action, is to deter- 
mine where the suit shall be com- 
menced. 28 U. S. C., Sec. 1402(b) 
provides that any civil action on a 
tort claim against the United States 
under subsection (b) of Section 1346 
of this title may be prosecuted only 
in the judicial district where the plain- 
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tiff resides or wherein the act or omis- 
sion complained of occurred. Thus 
the place where the injured plaintiff 
resides, or if an administrator is ap- 
pointed, where the administrator re- 
sides, or the place of the act or omission 
is the place where the action prop- 
erly should be brought. These are 
the only proper places of venue. The 
United States District Court is the 
only court in which the action may be 
brought, 28 U. S. C., Sec. 1346(b), 
and, as you know, the case is tried to 
a judge, not toa jury. (28 U.S.C, 
. 2402.) 

The time for commencing the ac- 
tion is found in the FTCA itself, 28 
UL. S. C., Sec. 2401(b), and is con- 
trolling, so that the action will not 
be barred where the statute of limita- 
tions in the state where the injuries 
occurred has run if time to proceed 
still remains under the provisions of 
FTCA. (See cases, 1 L. Ed. 2d 1664, 
1665.) However, state law does con- 
trol as to when the time limitation 
begins to run, according to Bizer v. 
United States, 5 NEGLIGENCE CASES 
(2d) 818, 124 F. Supp. 949 (DC Cal., 
1954), because the state law governs 
as to the time when the cause of ac- 
tion comes into existence. 

The complaint as required and pre- 
scribed by the Federal Rules of Civil 
Procedure should simply, concisely 
and directly set forth the plaintiff’s 
case (Rule 8) in numbered paragraphs 
“limited as far as practicable to a 
statement of a single set of circum- 
stances” (Rule 10(b)). Once the suit 
is at issue, new opportunities for obtain- 
ing further information are available. 

A whole battery of procedures is 
now at hand to permit the discovery 
of additional data that has not been 
developed by the investigation made 
before the suit was commenced. Dis- 
covery procedures in the form of in- 
terrogatories, depositions, examination 


ec 


of objects or places, inspection of doc- 
uments, and requests to admit enable 
the diligent practitioner to develop 
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facts from which he can either prove 
his case or meet the defense which 
will be offered (Federal Rules of 
Civil Procedure 26 through 37). 

As will be seen, this right to dis- 
covery in FTCA cases is somewhat 
circumscribed by reason of the priv- 


ilege against disclosure that exists in 
favor of the government where the 
discovery encroaches upon areas inimi- 


cal to the public good. The claim of 
privilege is usually subject to judicial 
scrutiny, the courts reserving to them- 
selves the right, where the claim is 
made, to determine the necessity for 
it and whether the need for privilege 
should be allowed to override the 
right of the litigant to full, fair and 
frank disclosure. 

The judicious use of interrogatories 
and depositions often furnishes con- 
siderable material which can then 
very usefully be incorporated into re- 
quests to admit which enable expedi- 
tious and concise presentation of the 
evidence to the court upon the trial 
of the case. Sometimes by stipulation 
between the parties the necessity of 
proof of many facts which both sides 
know to be true, but which might re- 
quire prolonged and detailed proof, is 
obviated. Counsel are generally en- 
couraged in this respect by the pre- 
trial judge to consider and enter into 
stipulations if they have not already 
taken such action prior to the pretrial 
hearing. 

Interrogatories are a flexible and 
useful tool, can be used to pinpoint 
inquiries and can draw upon the en- 
tire knowledge of the government 
rather than on the knowledge only of 
the person being questioned, as is 
usually the case when the oral depo- 
sition of a witness is taken. Effective 
use of interrogatories can best be ob- 
tained, generally, if each interrogatory 
is as brief and clearly worded as the 
circumstances permit and so phrased 
that it calls for a precise answer. 
Where the number of interrogatories 
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warrants so doing, they can be ar- 
ranged in categories. This usually is 
a convenience for all parties concerned. 
Requesting the party to state those 
facts upon which he bases his charge 
of negligence, or asking the govern- 
ment to state those facts upon which 
it bases its denial of agency, or any 
of its other defenses, tends to elicit 
salient information which might not 
otherwise be disclosed, and often 
helps get right to the heart of the 
problem. 

As you know, under state practice 
in many jurisdictions, depositions can 
be taken for purposes of discovery 
only, and frequently they are not filed. 
This practice does not prevail in the 
federal courts, and when depositions 
are taken in a FTCA and are 
filed, whether the taker of the deposi- 
tion had discovery in mind primarily 
or not, the deposition may find its 
way into evidence. This consequence 
must be kept in mind in deciding 
what depositions to take, what ques- 
put to the witnesses, the 
extent to which the witness should 
be permitted to ramble in answering 


case 


tions to 


or without answering questions, or 
to express conclusions which may go 
into evidence if an appropriate and 
timely objection is not made and 
brought to the attention of the trial 
judge before or when the deposition 
is read. 


Inspection of documents in the gov- 
ernment’s possession and not other- 
wise available is often and properly 
sought, but here, as mentioned, one 
sometimes encounters the difficult 
matter of privilege which may be 
claimed by the government through 
the head of the agency involved. The 
rule, as indicated in the case of United 
States v. Reynolds, 1 NEGLIGENCE CASES 
(2d) 850, 345 U. S. 1, 97 L. Ed. 727, 
73 S. Ct. 528 (1952), is that if the 
claim of privilege appears justified, 
the court should not attempt to over- 
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. 
Interrogatories are a flexible and use- 
ful tool which can be used to pinpoint 
inquiries and can draw upon the entire 
knowledge of the government rather 
than on the knowledge only of the 
person being questioned. 

3 
ride it even if strong necessity is 
shown, since the interest of the nation 
must prevail over the concern of the 
private litigant. If the showing of 
necessity to see the documents is 
strong and the claim of privilege does 
not appear to be fully justified, the 
judge may in his discretion in a proper 
case compel production of the docu- 
ments for his private examination of 
them in chambers, at which time he 
can then determine whether the priv- 
ilege should be allowed or denied. 
(On this same subject see: Annota- 
tions, 32 A. L. R. 2d 391.) So one 
cannot assume that he see the 
documents just because the govern- 
ment has them, and one may not be 
able to get data which would prove 
his case because the government may 
have a valid claim of privilege it can 
assert to keep one from seeing these 
documents. In our experience, the 
government has shown great fairness 
in this area although, understandably, 
there are times when there are differ- 
ences of opinion between counsel 
which the judge must then resolve in 
this very difficult area. 


can 


Very often when a great deal of the 
plaintiff's case has been established 


by interrogatories or depositions, I 
mentioned that it is sometimes wise 
to concisely summarize and incorpo- 
rate these two into requests to admit. 
These requests must be fairly met, if 
not denied they are considered admitted, 


and denials must be direct and un- 
equivocal (Rule 36). Once the re- 
quest has been put and not denied, 
so that it is admissible in evidence, 
it sometimes has the beneficial effect 
of saving the reading of many, many 
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pages of depositions, and helping to 
make clear a point which might other- 
wise be obscured because of the length 
of the testimony on the depositions 
surrounding the proposition. It also 
has the virtue of greatly saving time 
which might otherwise be needed to 
make the proof. It also enables the 
points to be proved in the sequence 
one would like to follow if one could 
fully control the handling of the evi- 
dence and its order of introduction 
and did not have to depend upon the 
presence of witnesses who might not 
be available at the time they were 
needed. 

The right to a physical inspection 
of a place or thing is provided for 
under the federal rules and should be 
made of wherever it would in- 
volve information pertinent to the 
case, but here again there is no doubt 
that this inspection, like that of the 
right to see documents in the posses- 
sion of the government, is circumscribed 
to some extent by the privilege the 
government has in this area where it 
involves a matter of security. 


use 


Counsel are making ever greater 
use of these rules which have been 
put at their disposal by the United 
States Supreme Court to get at the 
facts of the case before the pretrial 
conference so that the case can be dis- 
cussed at the pretrial conference, and 
if tried, tried on its real merits. 

The pretrial conference is handled 
differently in different jurisdictions 
by United States district judges, al- 
though there is an increasing trend 
towards requiring counsel to stipu- 
late as to those facts counsel can 
agree upon, to limit the issues as 
narrowly as possible, to agree as to 
exhibits so as to obviate the need 
for preliminary formal proof, and so 
forth. These factual matters are then 
usually recorded in a pretrial order 
which governs the subsequent course 
of the suit unless upon good cause 
shown the court agrees to modify it. 
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In connection with the 
conference, the court will 
make inquiry concerning possible set- 
tlement of the claim. It is therefore 
advisable that the plaintiff be fully 
prepared at that of the pro 
ceedings to bring complete informa- 


pretrial 
usually 


stage 


tion to the pretrial judge as to the 
nature and extent of the 
claimed, almost as fully as he would 


damages 


be prepared to present the evidence 
concerning damages upon the actual 
trial of the case. There is always 
the question whether the pretrial 
judge in a FTCA case should exer- 
cise a strong role in connection with 
settlement discussions if he is going 
to act as the trial judge. In 
jurisdictions the district judge who 
pretries the FTCA case does not act 
as the trial judge. However, it is the 
responsibility of the district court to 
pass on and allow or refuse to permit 


some 


any proposed settlement. 

Some of the pretrial judges where 
the “impartial medical plan” is in 
operation have made use of an “im 
partial medical examiner” where the 
gap between the reports of the doc- 
tors for the plaintiff and the report of 
the doctor or doctors for the govern- 
ment is And the re- 
port of the impartial medical exam- 
iner has in some instances helped 
effectuate a settlement before the 
trial. 


considerable. 


THE TRIAL 

[It is ordinarily advisable to pre- 
pare a trial brief before proceeding 
to trial, and to submit it to the court 
and to the before the 
trial, setting forth the law applicable 
with respect to the questions of negli- 
gence, contributory negligence, dam- 
ages, and so forth. I think it 
ways wise to be of assistance to the 
court in these areas. You have had 
an opportunity to think about and 
study your and it is only 
good sense to inform the court be- 
forehand as to the kind of case the 
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government 


is al- 


case 


court is going to hear, and what the 
issues and the applicable decisions 
Preparing a trial brief also helps 
you think in terms of exactly what 
evidence you will need in order to 
present your entire case in the most 
effective way possible. 


are. 


Here again state law governs, but 
if suit is brought in a state other than 
where the accident occurred, you 
must resolve the question whether 
the point is 
the place of the occurrence or of the 
suit. State law governs 
with respect to problems involving 
burden of proof, presumptions, ap- 
plication of the doctrine of res ipsa 
loquitur and the quantum of proof re- 
quired to establish negligence (1 L. 
Ed. 2d 1661-1663). And state law like- 
wise controls concerning capacity of 


governed by the law of 


place of 


parties to maintain an action against 
the government, and as to who may 
be ese institute an action 


the government 
Rights to con- 


as subrogee atvainst 
(1 L. Ed. 24° 2663): 
tribution and indemnity are also gov- 
erned by state law. (United States v. 
Yellow Cab Company, 340 U. S. 543, 
95 L. Ed. 523,71 S. Ct. 399 (1950).) 

In my judgment good practice in 
these cases calls for an opening state- 
ment to the court before the intro- 
duction of evidence. How detailed 
that opening statement should be de- 
pends, of course, upon a variety of 
circumstances, and particularly the 
complexity or simplicity of the issues 
involved in the case, and the extent 
of the evidence to be introduced in 
connection with those And 
while the emphasis and tone of an 
opening statement to a court will un- 
derstandably be different from that 
which one would make to a jury, 
nevertheless, it should be made so as 
to give the court the benefit of the 
complete picture as counsel for each 


issues. 


party sees it. 
The judges for the Northern Judi- 
cial District of Illinois have adopted 
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the so-called “‘split-issue” rule, and 


under its provisions the court can in 
its discretion order the trial of any 
issue or issues separately. Thus is- 


sues of agency or liability may be 
tried separately and apart from the 
issue of damages. The usual divi- 
sion, if the rule is invoked, is separat- 
ing liability from damages and trying 
the issue of liability first. It is im- 
practical to apply the rule in any case 
where the doctrine of comparative 
negligence is in effect, because in the 
event the defendant is liable, the ex- 
tent of the plaintiff's fault must be 
considered in connection with the is- 
sue of damages. There are also many 
other circumstances which in partic- 
ular that 
the issues be tried separately, but 


cases make it undesirable 
assuming that you are trying a case 
where evidence pertaining to all is- 
sues is going to be heard as part of 
the same trial, the usual accepted and 
sound practice is to introduce evi- 
dence pertaining to the fact issues 
going to the question of liability and 
then to follow that proof with evi- 
dence pertaining to the issue of dam- 
ages. 


Presumptions of ownership and 
operation are raised by state law from 
the the name on the 
vehicle involved, or the fact that the 
the involved was 
the the 
burden then shifts to the government 
FTCA 


with proof to overcome the presump- 


presence of 
license on vehicle 


issued to government, and 


in a case of going forward 


tion. If the government fails to over- 
come the presumption with satisfac- 
tory evidence, the case then presents 
a fact question on the issue of agency 
even in the absence of other evidence 
When 


all the evidence has been introduced 


supporting the presumption. 


by both parties by way of oral testi- 
mony, stipulations, exhibits, answers 
to interrogatories, depositions and re- 
quests for admissions, you then reach 
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the time for argument to the court. 

At the conclusion of all the evi- 
dence, counsel for each party can ex- 
pect to make a closing argument to 
the court upon the facts and 
the law. If either party believes the 
proof warrants it, he should at that 
time ask the court to hold as a matter 
of law that the defendant is or is not 
liable. 


based 


The court must make findings of 
fact and state its conclusions of law 
(Rule 52 of Federal Rules of Civil 
Procedure). Sometimes it is helpful 
to the court for counsel to submit 
proposed findings of fact and conclu- 
sions of law to the court immediately 
at the conclusion of the evidence, if 
counsel has had an opportunity to 
prepare them. On the other hand, 
the court will often prefer that coun- 
sel defer the submission of the pro- 
posed findings of fact and the proposed 
conclusions of law until the court has 
reached its decision on the questions 
of liability and damages. 


The proposed findings of fact must 
be specific, accurate and comprehen- 
sive in the area of damages. (Hatah- 
ley v. United States, 351 U.S. 173, 100 
L. ed. 1065, 76 S. Ct. 745 (1955); 
O’Toole v. United States, 242 F. 2d 
308 (3rd Cir. 1957), at p. 310.) The 
findings of fact made by the court 
and statements of conclusions of law 
will help support the court’s decision 
on appeal. These findings will not be 
disturbed on review unless clearly 
erroneous and “due regard shall be 
given to the opportunity of the trial 
court to judge of the credibility of 


the witness” (Rule 52). 


Experience in these cases demon- 
the thor- 
oughness and care in the preparation 
for trial, the 
sends in counsel to defend these cases 
who are usually well prepared on the 
evidence and the law. [The End] 
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APPENDIX 


Provisions of the United States Code Relating 
to the Federal Tort Claims Act 
a. U. 5. C. 


Sec. 1291. Final decisions of district courts. 

The courts of appeals shall have jurisdiction of appeals from all final 
decisions of the district courts of the United States, the United States District 
Court for the District of the Canal Zone, the District Court of Guam, and the 
District Court of the Virgin Islands, except where a direct review may be had 
in the Supreme Court. As amended Oct. 31, 1951, c. 655, Sec. 45, 65 Stat. 
726; July 7, 1958, Pub. L. 85-508, Sec. 12(e), 72 Stat. 348. 


Sec. 1346. United States as defendant. 


(a) The district courts shall have original jurisdiction, concurrent with 
the Court of Claims, of: 

(1) Any civil action against the United States for the recovery of any 
internal-revenue tax alleged to have been erroneously or illegally assessed or 
collected, or any penalty claimed to have been collected without authority or 
any sum alleged to have been excessive or in any manner wrongfully collected 
under the internal-revenue laws; 

(2) Any other civil action or claim against the United States, not exceed- 
ing $10,000 in amount, founded either upon the Constitution, or any Act of 
Congress, or any regulation of an executive department, or upon any express 
or implied contract with the United States, or for liquidated or unliquidated 
damages in cases not sounding in tort. 


(b) Subject to the provisions of chapter 171 of this title, the district 
courts, together with the United States District Court for the District of the 
Canal Zone and the District Court of the Virgin Islands, shall have exclusive 
jurisdiction of civil actions on claims against the United States, for money 
damages, accruing on and after January 1, 1945, for injury or loss of property, 
or personal injury or death caused by the negligent or wrongful act or omis- 
sion of any employee of the Government while acting within the scope of his 
office or employment, under circumstances where the United States, if a pri- 
vate person, would be liable to the claimant in accordance with the law of the 
place where the act or omission occurred. 


Sec. 1402. United States as defendant. 


(a) Any civil action against the United States under subsection (a) of 
section 1346 of this title may be prosecuted only: 

(1) Except as provided in paragraph (2), in the judicial district where 
the plaintiff resides ; 

(2) In the case of a civil action by a corporation under paragraph (1) 
of subsection (a) of section 1346, in the judicial district in which is located 
the principal place of business or principal office or agency of the corporation; 
or if it has no principal place of business or principal office or agency in any 
judicial district (A) in the judicial district in which is located the office to 
which was made the return of the tax in respect of which the claim is made, 
or (B) if no return was made, in the judicial district in which lies the District 
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of Columbia. Notwithstanding the foregoing provisions of this paragraph a 
district court, for the convenience of the parties and witnesses, in the interest 
of justice, may transfer any such action to any other district or division. 

(b) Any civil action on a tort claim against the United States under sub- 
section (b) of section 1346 of this title may be prosecuted only in the judicial 
district where the plaintiff resides or wherein the act or omission complained 
of occurred. As amended Sept. 2, 1958, Pub. L. 85-920, 72 Stat. 1770. 


Sec. 1504. Tort claims. 


The Court of Claims shall have jurisdiction to review by appeal final 
judgments in the district courts in civil actions based on tort claims brought 
under section 1346(b) of this title if the notice of appeal filed in the district 
court has affixed thereto the written consent on behalf of all the appellees that 
the appeal be taken to the Court of Claims. 


Sec. 2110. Time for appeal to Court of Claims in tort claims cases. 


Appeals to the Court of Claims in tort claims cases, as provided in sec- 
tion 1504 of this title, shall be taken within ninety days after the entry of the 
final judgment of the district court. As amended May 24, 1949, c. 139, Sec. 
109, 63 Stat. 105. 


Sec. 2401. Time for commencing action against United States. 


(a) Every civil action commenced against the United States shall be 
barred unless the complaint is filed within six years after the right of action 


first accrues. The action of any person under legal disability or beyond the 
seas at the time the claim accrues may be commenced within three years after 
the disability ceases. 


(b) A tort claim against the United States shall be forever barred unless 
action is begun within two years after such claim accrues or within one year 
after the date of enactment of this amendatory sentence, whichever is later, 
or unless, if it is a claim not exceeding $2,500, it is presented in writing to 
the appropriate Federal agency within two years after such claim accrues or 
within one year after the date of enactment of this amendatory sentence, 
whichever is later. If a claim not exceeding $2,500 has been presented in 
writing to the appropriate Federal agency within that period of time, suit 
thereon shall not be barred until the expiration of a period of six months after 
either the date of withdrawal of such claim from the agency or the date of 
mailing notice by the agency of final disposition of the claim. As amended 
Apr. 25, 1949, c. 92, Sec. 1, 63 Stat. 62; Sept. 8, 1959, Pub, L. 86-238, Sec. 1(3), 
73 Stat. 472. 


Sec. 2402. Jury trial denied in actions against United States 

Any action against the United States under section 1346 shall be tried by 
the court without a jury, except that any action against the United States 
under section 1346(a)(1) shall, at the request of either party to such action, be 
tried by the court with a jury. As amended July 30, 1954, c. 648, Sec. 2(a), 
68 Stat. 589. 


Sec. 2411. Interest. 


(a) In any judgment of any court rendered (whether against the United 
States, a collector or deputy collector of internal revenue, a former collector 
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or deputy collector, or the personal representative in case of death) for any 
overpayment in respect of any internal-revenue tax, interest shall be allowed 
at the rate of 6 per centum per annum upon the amount of the overpayment, 
from the date of the payment or collection thereof to a date preceding the 
date of the refund check by not more than thirty days, such date to be deter- 
mined by the Commissioner of Internal Revenue. The Commissioner is au- 
thorized to tender by check payment of any such judgment, with interest as 
herein provided, at any time after such judgment becomes final, whether or 
not a claim for such payment has been duly filed, and such tender shall stop 
the running of interest, whether or not such refund check is accepted by the 
judgment creditor. 


(b) Except as otherwise provided in subsection (a) of this section, on all 
final judgments rendered against the United States in actions instituted under 
section 1346 of this title, interest shall be computed at the rate of 4 per centum 
per annum from the date of the judgment up to, but not exceeding, thirty 
days after the date of approval of any appropriation Act providing for pay- 
ment of the judgment. As amended May 24, 1949, c. 139, Sec. 120, 63 Stat. 106. 


Sec. 2412. Costs. 


(a) The United States shall be liable for fees and costs only when such 
liability is expressly provided for by Act of Congress. 


(b) In an action under subsection (a) of section 1346 or section 1491 of 
this title, if the United States puts in issue plaintiff's right to recover, the 
district court or Court of Claims may allow costs to the prevailing party from 
the time of joining such issue. Such costs shall include only those actually 
incurred for witnesses and fees paid to the clerk. 

(c) In an action under subsection (b) of section 1346 of this title, costs 


shall be allowed in all courts to the successful claimant, but such costs shall 
not include attorneys’ fees. 


Sec. 2671. Definitions. 


As used in this chapter and sections 1346(b) and 2401(b) of this title, 
the term 

“Federal agency” includes the executive departments and independent 
establishment of the United States, and corporations primarily acting as, 
instrumentalities or agencies of the United States but does not include any 
contractor with the United States. 


“Employee of the government” includes officers or employees of any 
federal agency, members of the military or naval forces of the United States, 
and persons acting on behalf of a federal agency in an official capacity, tempo- 
rarily or permanently in the service of the United States, whether with or 
without compensation. 


“Acting within the scope of his office or employment,” in the case of a 
member of the military or naval forces of the United States, means acting in 
line of duty. As amended May 24, 1949, c. 139, Sec. 124, 63 Stat. 106. 


Sec. 2672. Administrative adjustment of claims of $2,500 or less. 


The head of each Federal agency, or his designee for the purpose, acting 
on behalf of the United States, may consider, ascertain, adjust, determine, and 
settle any claim for money damages of $2,500 or less against the United States 
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accruing on and after January 1, 1945, for injury or loss of property or per- 
sonal injury or death caused by the negligent or wrongful act or omission of 
any employee of the government while acting within the scope of his office 
or employment, under circumstances where the United States, if a private 
person, would be liable to the claimant in accordance with the law of the place 
where the act or omission occurred. 


Subject to the provisions of this title relating to civil actions on tort 
claims against the United States, any such award or determination shall be 
final and conclusive on all officers of the government, except when procured 
by means of fraud. 

Any award made pursuant to this section, and any award, compromise, 
or settlement made by the Attorney General pursuant to section 2677 of this 
title, shall be paid by the head of the federal agency concerned out of appro- 
priations available to such agency. 

The acceptance by the claimant of any such award, compromise, or settle- 
ment shall be final and conclusive on the claimant, and shall constitute a 
complete release of any claim against the United States and against the em- 
ployee of the government whose act or omission gave rise to the claim. by 
reason of the same subject matter. As amended Apr. 25, 1949, c. 92, Sec. 2(b), 
63 Stat. 62; May 24, 1949, c. 139, Sec. 125, 63 Stat. 106; Sept. 23, 1950, c. 1010, 
Sec. 9, 64 Stat. 987; Sept. 8, 1959, Pub. L. 86-238, Sec. 1(1), 73 Stat. 471. 


Sec. 2673. Reports to Congress. 


The head of each federal agency shall report annually to Congress all 
claims paid by it under section 2672 of this title, stating the name of each 
claimant, the amount claimed, the amount awarded, and a brief description 
of the claim. 


Sec. 2674. Liability of United States. 


The United States shall be liable, respecting the provisions of this title 
relating to tort claims, in the same manner and to the same extent as a private 
individual under like circumstances, but shall not be liable for interest prior to 
judgment or for punitive damages. 


If, however, in any case wherein death was caused, the law of the place 
where the act or omission complained of occurred provides, or has been con- 
strued to provide, for damages only punitive in nature, the United States shall 
be liable for actual or compensatory damages, measured by the pecuniary 
injuries resulting from such death to the persons respectively, for whose 
benefit the action was brought, in lieu thereof. 


Sec. 2675. Disposition by federal agency as prerequisite ; evidence. 


(a) An action shall not be instituted upon a claim against the United 
States which has been presented to a federal agency, for money damages for 
injury or loss of property or personal injury or death caused by the negli- 
gent or wrongful act or omission of an employee of the government while 
acting within the scope of his authority, unless such federal agency has made 
final disposition of the claim. 


(b) The claimant, however, may, upon fifteen days written notice, with- 
draw such claim from consideration of th: federal agency and commence 
action thereon. Action under this section shall not be instituted for any sum 
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in excess of the amount of the claim presented to the federal agency, except 
where the increased amount is based upon newly discovered evidence not 
reasonably discoverable at the time of presenting the claim to the federal 
agency, or upon allegation and proof of intervening facts, relating to the 
amount of the claim. As amended May 24, 1949, c. 139, Sec. 126, 63 Stat. 107. 


(c) Disposition of any claim by the Attorney General or other head of 
a federal agency shall not be competent evidence of liability or amount of 
damages. 


Sec. 2676. Judgment as bar. 


The judgment in an action under section 1346(b) of this title shall con- 
stitute a complete bar to any action by the claimant, by reason of the same 
subject matter, against the employee of the government whose act or omission 
gave rise to the claim. 


Sec. 2677. Compromise. 

The Attorney General, with the approval of the court, may arbitrate, 
compromise, or settle any claim cognizable under section 1346(b) of this title, 
after the commencement of an action thereon. 


Sec. 2678. Attorney fees; penalty. 


The court rendering a judgment for the plaintiff pursuant to section 1346 
(b) of this title, or the head of the federal agency or his designee making an 
award pursuant to section 2672 of this title, or the Attorney General making 
a disposition pursuant to section 2677 of this title, may, as a part of such 
judgment, award, or settlement, determine and allow reasonable attorney fees, 
which, if the recovery is $500 or more, shall not exceed 10 per centum of the 
amount recovered under section 2672 of this title, or 20 per centum of the 
amount recovered under section 1346(b) of this title, to be paid out of but 
not in addition to the amount of judgment, award, or settlement recovered, to 
the attorneys representing the claimant. 

Any attorney who charges, demands, receives, or collects for services 
rendered in connection with such claim any amount in excess of that allowed 
under this section, if recovery be had, shall be fined not more than $2,000 or 
imprisoned not more than one year, or both. 


Sec. 2679. Exclusiveness of remedy. 

The authority of any federal agency to sue and be sued in its own name 
shall not be construed to authorize suits against such federal agency on claims 
which are cognizable under section 1346(b) of this title, and the remedies 
provided by this title in such cases shall be exclusive. 


Sec. 2680. Exceptions. 


The provisions of this chapter and section 1346(b) of this title shall not 
apply to— 

(a) Any claim based upon an act or omission of an employee of the Gov- 
ernment, exercising due care, in the execution of a statute or regulation, 
whether or not such statute or regulation be valid, or based upon the exercise 
or performance or the failure to exercise or perform a discretionary function 
or duty on the part of a federal agency or an employee of the Government, 
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whether or not the discretion involved be abused. 


(b) Any claim arising out of the loss, miscarriage, or negligent trans- 
mission of letters or postal matter. 

(c) Any claim arising in respect of the assessment or collection of any 
tax or customs duty, or the detention of any goods or merchandise by any 
officer of customs or excise or any other law-enforcement officer. 

(d) Any claim for which a remedy is provided by sections 741-752, 781-790 
of Title 46, relating to claims or suits in admiralty against the United States. 

(e) Any claim arising out of an act or omission of any employee of the 
Government in administering the provisions of sections 1-31 of Title 50, Appendix. 

(f) Any claim for damages caused by the imposition or establishment of 
a quarantine by the United States. 

(g) Repealed. Sept. 26, 1950, c. 1049, Sec. 13(5), 64 Stat. 1043. 

(h) Any claim arising out of assault, battery, false imprisonment, false 
arrest, malicious prosecution, abuse of process, libel, slander, misrepresenta- 
tion, deceit, or interference with contract rights. 

(i) Any claim for damages caused by the fiscal operations of the Treasury 
or by the regulation of the monetary system. 

(;) Any claim arising out of the combatant activities of the military or 
naval forces, or the Coast Guard, during time of war. 


(k) Any claim arising in a foreign country. 
(1) Any claim arising from the activities of the Tennessee Valley Authority. 
(m) Any claim arising from the activities of the Panama Canal Company. 


(n) Any claim arising from the activities of a Federal land bank, a Federal 
intermediate credit bank, or a bank for cooperatives. 


As amended July 16, 1949, c. 340, 63 Stat. 444; Sept. 26, 1950, c. 1049, Secs. 
2(a)(2), 13(5), 64 Stat. 1038, 1043; Aug. 18, 1959, Pub, L. 86-168, Title II, 
Sec. 202(b), 74 Stat. 389. 


NEW YORK WORKMEN'S COMPENSATION TO BE EXTENDED __ 


| 
| After January 1, 1962, all New York employers with one or more 
| employees will be required to have Workmen's Compensation insur- 
| ance. Legislation enacted during this year extends the requirement to 
| employers of one employee both for Workmen’s Compensation and 
| Disability Benefits. 

An employer who has one or more employees on a minimum of 
| 30 days in any calendar year after June 30, 1961, will be required to 
| purchase Disability Benefits insurance after the first of the year. 


Both the Workmen’s Compensation and Disability Benefits Laws 
will continue to exclude groups of employees covered by federal legis- 
lation, such as seamen, railroad employees, maritime workers and 
federal employees. Also excluded under both laws are ministers, priests 
and rabbis. Domestics are not covered unless they work in larger 
communities for the same employer more than 48 hours a week. 
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Injury Caused by Fright Alone— 

Recovery Allowed 
In this precedent-shattering decision, 
the New York Court of Appeals ruled 
that emotional and physical injuries in- 
curred solely by negligently occasioned 
fright were actionable and compensa- 
ble, thereby overturning the precedent 
barring such suits on public policy 
considerations. 


The issue came before the present 
New York Court of Appeals from 
the appellate division (11 NEGLIGENCE 
Cases (2d) 422), which had reversed 
a finding for the plaintiff, for a de- 
termination of whether the claim stated 
a cause of action. The infant claimant 
alleged that he was caused to suffer 
“severe emotional neurological dis- 
turbances with residual physical mani- 
festations” as the result of fright 
induced by the negligent acts of an 
employee of the defendant State of 
New York. The plaintiff averred that 
in September of 1956 he was placed 
in a chair lift at the Bellayre Moun- 
tain Ski Center by a state employee 
who failed to properly secure the belt 


648 


intended to protect the occupant. As 
a consequence of this alleged negli- 
gence, the plaintiff became hysterical 
during the ride and incurred the emo- 
tional impairments, with their phys- 
ical concomitants, complained of. 
The trial court found for the plain- 
tiff, but the appellate division could 
not reconcile the finding with Mitchell 
VU. Rochester Railway, 151 N. : 107, 
and dismissed the claim. The Mitchell 
case clearly established that there 
could be no recovery for injuries, 
physical or mental, incurred by fright. 
The present court agreed with this 
construction of the precedent but held 
that it was time to overrule it, with- 
out waiting for legislative action to 
rectify a rule whose rigorous appli- 
cation “would be unjust, as well as 
opposed to experience and logic.” 


The court in the Mitchell case de- 
cided that the plaintiff's claim was 
not actionable because the injury sus- 
tained was the result of an accidental 
and unusual combination of circum- 
stances causing fright, and not the 
negligence of the defendant. It rea- 
that since a claimant cannot 
recover for fright alone, he could not 
recover for injuries resulting from 
fright. Further, the court sought to 
forestall the rash of spurious claims 
it envisioned as the natural upshot 
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of permitting recovery without some 
sort of physical contact with an in- 
jurious instrumentality. 


The court of appeals was not con- 
vinced by any of these arguments. 
For its part, the court felt that not 
even the public policy consideration 
was justified: “[I]t seems that fraud- 
ulent accidents and injuries are just 
as easily feigned in the slight-impact 
cases and other exceptions wherein 
New York permits a recovery, as in 
the no-impact which it has 
heretofore shunned. 


cases 


“The only substantial policy argu- 
ment of Mitchell is that the damages 
or injuries are somewhat speculative 
and difficult to prove. However, the 
question of proof in individual situa- 
tions should not be the arbitrary basis 
upon which to bar all actions - 


Judgment of the appellate division 
was dismissed and the rein- 
stated. 


claim 


Justice Van Voorhis dissented, cit- 
ing Justice Holmes to the effect that 
the life of the law is experience and 
not logic, and endorsing the Mitchell 
rule “to prevent the ingenuity of spe- 
cial pleaders and paid expert witnesses 
from getting recoveries in negligence 
for nervous shock without physical 
injury Justices Desmond and 
Dye concurred in the dissent.—Bat- 
talla v. State of New York. New York 
Court of Appeals. July 7, 1961. 13 
NEGLIGENCE CAseEs (2d) 93. 


Malpractice Suit After Surgery— 
Statute of Limitations No Bar 


Although the plaintiff did not institute 
her malpractice suit until after the two- 
year limitation had run from commission 
of the negligent act, the New Jersey 
Supreme Court allowed the action, in- 
terpreting ‘‘accrual’’ of the action from 
plaintiff's knowledge of the wrong- 
doing. 

The plaintiff brought suit against 


her surgeon and his assistants, one 


Negligence 


of whom was her family physician 
and original consultant, for pain and 
anguish suffered as a result of de- 
fendants’ negligently permitting part 
of a surgical instrument to remain in 
her body following a total hysterec- 
tomy performed by the defendant 
surgeon. The operation took place in 
May of 1955, and the plaintiff con- 
tinued in the surgeon’s care until 
November. Thereafter she visited her 
family physician, assistant at the opera- 
tion, and complained of trouble with 
her back. In August of 1958, having 
found no relief in the treatment, the 
plaintiff and her physician discussed 
the desirability of taking X rays. 
This was done by another doctor who 
advised the plaintiff that she had a 
foreign object lodged in her abdomen 
and that it looked like a wing nut. 
When shown the X rays, the defend- 
ant surgeon informed her that she 
had “that wing nut that was missing,” 
and that she needn't worry because 
“it is steel and it is sterile.” 


(The wing-nut was part of a re- 
tractor, an instrument used to main- 
tain the gap in an incision during the 
operation. ) 


On August 13, 1959, the plaintiff 
instituted proceedings against the med- 
ical men, charging negligence, fraud- 
ulent concealment of their negligence, 
and a failure to exercise reasonable 
care by taking X rays to determine 
the cause of her back trouble. The 
surgeon filed a cross claim against 
his assistants and a third-party com- 
plaint against the hospital. The trial 
court, although inclined to a contrary 
view, felt constrained to follow Wein- 
stein v. Blanchard, 109 N. J. L. 332 
(1932), and bar the action because of 
the statute. There being no evidence 
the 
summary judgment for the defend- 


of concealment, court granted 
ants. The plaintiff's appeal was certi- 
fied by the supreme court while pending 
in the appellate. 
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The rationale for a statute of limi- 
tations as enunciated by Justice Swayne 
in W ood Vv. Carpenter, 101 U. Ss: 135 
(1879), is that such statutes embody 
important public policy in that “they 
stimulate to activity and punish neg- 
ligence” and “promote repose by giv- 
ing security and stability to human 
affairs.” The present court noted that 
when a plaintiff has or should have 
knowledge of the wrong, both indi- 
vidual justice and public policy sup- 
port preclusion, but that, as in the 
instant case, when the plaintiff cannot 
have knowledge or have reason to 
bring action within the prescribed 
time, justice and considerations of 
repose are at variance, and other fac- 
tors have place in the scales. The 
court reviewed treatment of the con- 
flict in New Jersey courts and else- 
where, remarking the obscure language 
of the statute and the prerogative of 
the court to interpret the time when 
action “accrues.” “For 
present purposes we need not ques- 


a cause of 


tion these instances for we are satis- 
fied that the case at hand falls within 
a special grouping or ‘class of cases’ 

where the period of limitations 
may and should fairly and justly be 
said to begin to run when the plain- 
tiff knows or has any reason to know 
about the foreign object and the exist- 


ence of the cause of action based upon 
its presence; to the extent that Wein- 


stein v. Blanchard [cited above] em- 
bodies a contrary view, it is hereby 
disapproved.” Judgment for defend- 
ants was reversed and the cause re- 


manded. 


The dissent by Justice Hall, while 
sharing the majority’s sympathy for 
the plaintiff, pointed up the strictly 
legislative nature of a time limitation 
on the filing of suits, arguing that 
it is not within the court’s purview 
to alter or make exceptions to a stat- 
ute. Furthermore, he declared, there 
is nothing obscure about the notion 
of “accrual,” the court itself having 
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defined it as “the time when a right 
first arises to institute and maintain 
an action for invasion of one’s rights 
against the wrongdoer The 
legislature, having occasionally revised 
the time period and the event from 
which it is to be tolled, has not, the 
judge asserted, “been static or un- 
mindful with respect to matters of 
limitation.” Since “the judicial branch 
is bound to assume that the legisla- 
ture was and is aware of the problems, 
that it concluded once that a strict, 
all-inclusive approach is best on bal- 
it has not yet changed 
its mind in the instant sphere,” Jus- 
tice Hall, with Justice Haneman con- 
curring, would affirm the judgment of 
the law division.—Fernandi et al. v. 
Strully et al.; Strully et al. v. St. 
Joseph’s Hospital. New Jersey Su- 
preme Court. June 30, 1961. 13 NeEc- 
LIGENCE Cases (2d) 131. 


ance and 


Covenant Not to Sue— 
Reimbursement from Joint Tortfeasor 


The plaintiff housing authority was al- 
lowed recovery for liability satisfied by 
it alone from a joint tortfeasor, a con- 
tractor, and its insurance carrier, for 
the reason that it was the contractor's 
active negligence which created the 
condition giving rise to the compensable 
injuries, and attendant liability to the 
housing authority. Tennessee. 


This suit, and its derivative cross 
complaints, rose out of a gas explo- 
sion which injured the tenants of a 
newly completed apartment, one of 
82 being constructed by the defendant 
contractor for the plaintiff housing 
authority. The injured parties ex- 
ecuted a not to the 
contractor and were paid $4,500 there- 
for. Subsequently the tenants secured 


covenant sue 


judgment against the housing author- 
ity, which here sought reimbursement 
in the form of contribution from the 
contractors, discharged in bankruptcy, 
and from their liability insured. 
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The contractors had entered into a 
fixed price contract with the plaintiff, 
calling for the installation and testing 
of gas fixtures in each of the apart- 
ments in the project, and requiring 
that the contractor procure liability 
insurance. The contract likewise pro- 
vided that the authority would not be 
related contractually to any subcon- 
tractor and that the contractor would 
be solely and fully responsible to the 
authority for acts and omissions of 


such subcontractor. 


At a certain stage of progress on 
the project, the contractor notified 
the authority that 32 of the 82 apart- 
ments planned were ready for occu- 
pancy in compliance with the terms 
of the contract. The injured parties 
rented one of these and found that the 
gas was not turned on. The subcon- 
tractor undertook to do this, and his 
attempts led to the explosion. 


The plaintiff proceeded on the theory 
that the acts of the contractors whose 
deviations from contract stipulations 
caused the apartment to fill with gas 
constituted (1) negligence for which 
the contractors and their liability in- 
surer were liable and (2) breaches of 
contract on account of which the 
contractors and the surety on their 


Performance Bond are liable. 


The contractors did not deny their 
negligence but invoked a discharge 
in bankruptcy. They answered that they 
were entitled to full protection from 
their insurer, whose obligations were 
not fulfilled by procuring a covenant 


not to sue. 


The liability insurer asserted that 
the 
by the injured parties against the 


covenant discharged all claims 
insured; that by taking the covenant 
the insurer had discharged all its ob- 
ligations; that it could not be liable 
to the housing authority because it 


had no contract therewith; and that 


Negligence 


the suit by the injured against the 
plaintiff constituted res judicata, 


The issuers of the Performing Bond 
denied liability because, among other 
defenses, its bond does not cover acts 
of negligence of the contractors and 
because it is only liable to make good 
defaults in labor and material. 


The trial court held that there was 
no showing of negligence on the part 
of the contractors, that the taking of 
the covenant discharged the insurer, 
and that the sole obligation of the 
bonding casualty company was to 
make defaults in labor and 
materials. 


good 


The present court of appeals re- 
these findings, placing the 
case under an exception to the general 
rule respecting joint tortfeasors, which 
last it deemed the plaintiff and its 
contractors to be. Because the plain- 
tiff was not guilty of moral guilt or 
wrongful intent, because its negli- 
gence consisted of a failure to detect 
a hazardous condition created by the 
contractors, contribution was in order. 
The argument for res judicata was dis- 
missed for a number of reasons, prin- 
cipally that the questions of acceptance 
of the premises by the authority and 
the distinction between active and 
passive negligence were not at issue 
and not discussed. That the 
covenant not to sue should release 
the liability insurer was treated this 


versed 


were 


way by the court: 


“A covenant not to sue ordinarily 
operates as a good release of a joint 
tortfeasor in so far as the right to 
sue of the injured person is 
but it 


this case 


con- 


cerned, cannot be construed 


as in so as to relieve one 
of contractual and legal obligations 
to others who are not parties to the 
covenant.” —Pulaski Housing Authority 
v. Sender et al. Tennessee 
Appeals. July 28, 1961. 13 
GENCE Cases (2d) 179. 


Court of 


NEGLI- 
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Whiplash Injury— 


‘Traumatic Neurosis’’ Compensable 
An attempt to avoid damages for a 
neurotic condition consequent upon a 
whiplash injury did not prevail. The 
question of the injured party's duty to 
minimize damages was properly sub- 
mitted to the jury and resolved by the 
rendering of the verdict. Delaware. 
The injured woman was a passenger 

in a car driven by her son when it 

was struck from behind by the de- 
fendant’s truck. The plaintiffs’ car 
was standing at a traffic signal when 
it was hit, and the defendant’s lia- 
bility was not contested. A physician 

diagnosed the woman’s injury as a 

whiplash and treated her many times 

in the year following the accident. 

During this period, she was also ex- 

amined by a neurologist and by an 

orthopedic surgeon. These found no 
indication of permanent disability. 

About a and a half after the 

accident, the plaintiff was examined 

by a psychiatrist 


year 


who diagnosed a 
condition of “traumatic neurosis,” an 


emotional shock accompanied by phys- 
ical 
nausea 


such as_ headache, 
forth. Jury verdicts 
favoring the plaintiff and her husband 
were returned in the sums of $15,000 
and $2,500. 


symptoms, 
and so 


The appeal submitted numerous er- 
rors in the trial, principally (1) in 
the refusal of a motion for a continu- 
ance; (2) the admission of evidence 
of the circumstances of the accident; 
(3) plaintiff's expert opinion; (4) re- 
fusal of a partial directed verdict for 
the defendant. 

The Delaware Supreme Court found 
no abuse of discretion in the refusal 
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to give the defendant a continuance. 
Although the defense’s medical wit- 
ness was out of the country at the 
time of trial, the affidavit filed by 
defense counsel did not set forth any 
efforts made to procure his attend- 
ance; there was no subpoena issued 
and no deposition taken. 


The circumstances of the accident, 
insofar as they were immaterial to the 
determination of damages, were not 
admissible. However, it was the su- 
preme court’s opinion that the trial 
court had taken care to prevent such 
an abuse, and that what testimony 
there was concerning irrelevant de- 
tails was spontaneous, unintentional 
and ‘“‘no basis for any claim of error.” 

The plaintiff's expert, examined by 
the defense on voir dire, had stated 
that the opinion he was “about to 
among other 
from 


based, 
data he 
other physicians and certain observa- 
tions of the plaintiff's attorney. He 


render” was 


sources, on received 


averred that his conclusions were pri- 
marily derived from his own observa- 
tion and examination of the plaintiff. 
During the trial, however, the witness 
responded to a hypothetical that the 
accident would definitely have a causal 
connection with the injured party’s 
symptoms and traumatic disturbance. 
The trial court’s refusal to rule out 
the plaintiff's expert testimony in ad- 
vance of the trial was not error. 

At the close of the testimony, the 
defendant moved for a directed ver- 
dict “as to plaintiffs’ claims based on 
[the injured woman’s] alleged trau- 
matic neurosis” on the ground that 
she had as a matter of law failed to 
minimize her damages. This conten- 
tion was unsound, the present court 
ruled, for the plaintiff's decision to 
forego psychiatric treatment was not 
unreasonable as a matter of law and 
was properly submitted to the jury 
with appropriate instructions. 
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“It is quite clear from [the plain- 
tiff’s psychiatrist’s] testimony that 
[the plaintiff] had suffered from the 
neurosis for a considerable time be- 
fore she consulted him. There is no 
suggestion that psychiatric treatment 
was recommended during this period. 
Therefore she could not 
deprived of all recovery for the neu- 
It follows that binding 
instructions on the extent of recovery 
would not have been proper.’—Gulf 
Oil Corporation, et al. v. Slattery et al. 
Delaware Supreme Court. June 29, 
1961. 23 AuromosBiILe Cases (2d) 828. 


have been 


rosis. 


No Notice for 107 Days— 
Insurer Granted 
Summary Judgment 


Medical reimbursement was denied the 
insured by summary judgment for the in- 
surer who was not notified of the claim 
until 107 days had elapsed from the in- 
jury, although a collision insurer had 
been put on notice three days there- 
after and a settlement had been ef- 
fected with another insurer about six 
weeks before notice to the defendant. 
Texas. 


The plaintiff held a policy of public 
liability, property damage and medi- 
cal reimbursement issued by the de- 
fendant. A condition applying to all 
coverages in the policy provided that 
in the event of 
rence or loss, “written notice contain- 
ing particulars 
or for the insured to the company or 


an accident, occur- 
shall be given by 


any of its authorized agents as soon 
as practicable.” Fifteen minutes be- 
fore the policy expired the insured 
and his wife were involved in a seri- 
ous accident, a two-car 
The insured was in the hospital for 
11 days and spent another week re- 
cuperating at the home of his daughter. 


collision. 


Within three days of the accident, 
the insured’s family employed counsel 
to represent his interests in claims 
arising out of the collision. The com- 
pany carrying the collision insuance 


Automobile 


was notified within three days. The 
attorney for the insured instituted 
proceedings against the other driver, 
resulting in a settlement, two months 
after the accident, in the insured’s 
favor for $16,500. Six weeks later 
the defendant received written notice 
of the accident. 

Appealing from summary judgment, 
confirmed by the court of appeals, the 
plaintiff proposed to the Texas Su- 
preme Court that a different 
should be adopted for the require- 
ment of under medical reim- 
bursement coverages, since the losses 


basis 
notice 


therein are readily ascertainable and 
a longer delay would not injure an 
insurer. 

The court, however, did not agree 
that the instant litigation lent itself 
to the determination sought by the 
claimant. The court had held, in 
Klein v. Century Lloyds, 275 S. W. 
2d 95 (1955), that the giving of a 
notice prescribed in the contract of 
insurance was a condition precedent 
to liability under the policy, and that 
lack of injury to the company would 
not excuse the giving of the required 
notice. The Klein decision was not 
amenable to review here because the 
facts of the present case “go far be- 
The fact 
that the plaintiff's collision insurer 
prompt notice, that the in- 
sured had access to and used conven- 
tional means of communication with 
his attorney and others, that settle- 
ment effected with the 
driver's insurer six weeks before 
notice to the defendant, these con- 
siderations compounded and amplified 
the noncompliance with the defend- 
ant’s policy. The argument that the 
notice requirement should apply dif- 
ferently in public liability and reim- 
bursement policies was not well taken 


yond” practicable notice. 


received 


was other 


because “both coverages are written 
in the same policy with but a single 
notice provision applicable to both. 
We are unwilling to say that the same 
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words, the notice provision, in the 
same policy mean one thing under 
some circumstances and a different 
thing under others.”’ 

Affirming the lower courts, the su- 
preme court held that as a matter of 
law the failure to give notice for 107 
days did not constitute the giving of 
notice as soon as practicable after the 
accident.—Allen v. Western Allhance 
Insurance Company. Texas Supreme 
Court. July 19, 1961. 23 AutTomo- 
BILE CAsEs (2d) 1078. 


Improper Remarks by Counsel— 
New Trial 


When the defense counsel intimated 
to the jury that his client was not in- 
sured and verdict was returned for 
the defendant, the court awarded the 
plaintiff a new trial, even though plain- 
tiff's counsel had earlier elicited a ref- 
erence to insurance from a witness. 
West Virginia. 
The plaintiff, while a pedestrian on 
a public highway, was struck and in- 
jured by an automobile owned and 
operated by the defendant. A verdict 
for the defendant was set aside by the 
trial court and a new ttrial granted 
the plaintiff, on the grounds that cer- 
tain remarks of defense counsel pre- 
judiced the plaintiff by implying that 
the defendant was without insurance. 
trial, the defendant’s at- 
made it to the court 
that he was employed by the liability 
insurer of the defendant. During the 
trial, plaintiff's counsel, on cross-ex 


] rior to 


torney known 


amination of an investigating witness 
for the defendant, asked: 

“And you made the pictures [of the 
accident site] or the negatives avail- 
able to the this 
didn’t you? 


defendant in case, 

The witness responded : 

“IT made the pictures available to 
the insurance company.” 

The defense, out of the presence of 
the jury, moved the court to direct a 
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mistrial and refused, because 
“the answer was simply not respon- 
The court then 
carefully charged the jury to disre- 
gard any reference to insurance and 
remove it entirely from its deliberations. 


Was 


sive to the question.” 


de- 


the 
fendant, addressing the jury, said: 
“|W ]hen you go to your jury room 


Subsequently attorney's 


you are in the position of having a 
blank check with [the defendant’s] 
name signed to it and you can fill it 
in for any amount you want and he 
will have to pay it. This is the 
measure of your responsibility in this 
and I know you realize it. I 
I do. And I particularly know 
[the defendant] keenly realizes 


case, 
know 
that 
1? 
At the close of the argument, out of 
the jury’s presence, the plaintiff moved 
the court to direct the jury to disre 
gard this and other remarks of the 
defendant’s attorney allegedly designed 
to suggest that the defendant had no 
insurance. The motion 
tained, and the jury was again ad- 
monished by the court not to introduce 
their 
“not 


Was sus- 


extraneous considerations into 
determination of liability, and 
to give any consideration whatever 
to the part of the argument 

wherein [defense counsel] stated that 


.. With 


regard to what the Court just told 


the jury had a blank check .. 


you, you are not to draw any infer- 
that.” 


ences of any kind from 


The jury returned a verdict for the 
defendant, and the court granted the 
plaintiff a new trial. The appeal came 
before the West Virginia Supreme 
Court, which reiterated the interdic- 
tion on allusions to or intimations of 
liability con- 
seemed 


insurance coverage in 
tests. The instant breach 
especially grievous to the court, since 
the defendant was in fact protected 
by insurance, as indicated by the in- 
advertent testimony of his own wit- 
ness, while his attorney was etching 
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“blank check” liability for the jury. 
The court remonstrated: “That state- 
ment could have had no conceivable 
relevancy to any proper issue in the 
case. It carried a clear and unmis- 
takable implication that [the defend- 
ant] would be required personally to 
pay any verdict rendered against him.” 


Other errors and cross assignments 
of error resolved, the court affirmed 
the judgment of the lower court grant- 
ing a new trial. 

The dissent by Justice Berry main 
tained that even if the remarks of de- 
fense counsel improper, the 
verdict should not have been set aside. 
The fact that the plaintiff’s objection 
was sustained and the jury promptly 
enjoined from giving weight to coun- 


were 


sel’s remark gave the plaintiff all the 
relief he asked for. Setting aside the 
verdict and granting a trial 
solely on the ground of improper re- 
marks afforded the plaintiff full relief 
for the error on 
different occasions. Furthermore, the 


new 


same alleged two 


dissenter declared, “it is usually held 


in connection with such matters that 
a new trial not be granted in 
cases where improper questions are 
asked by counsel or improper remarks 


will 


made by counsel during the trial, and 
opposing counsel did not then ask 
for a mistrial at a convenient time 
during the trial of the case. [ Citations. ] 


“ee 


In the instant case insurance was 
not mentioned by the attorney for the 
defendant in his argument to the jury. 
He merely stated, in effect, that if 
the jury found a verdict for the de- 
fendant he would have to pay it, and 
this was done after the jury had been 
apprised of insurance by a witness in 
answer to a question by plaintiff's 
attorney. A proper motion for a mis- 
trial was made by the attorney for 
the defendant and overruled by the 
trial court.” 

Justice Berry urged that a uniform 
rule be adopted to cover all such re- 


Automobile 


marks, including remarks with regard 
to insurance, that such rule 
should require a motion for a mistrial 
to be made by the party desiring the re- 
lief before a verdict of the jury will be 
set aside and a new trial granted in such 
cases.” Wriston. West 
Virginia Supreme Court of Appeals. 
June 27, 1961. 23 AUTOMOBILE CASES 
(2d) 856. 


“and 


Graham _ vw. 


Pedestrian Struck 
by Foreign National— 
NATO Treaty Invoked 


A motion by the plaintiff, struck by 
a vehicle driven by a corporal in the 
Belgian army, to compel the United 
States to seek arbitration with respect 
to the soldier's status under the NATO 
treaty was dismissed because the two 
governments had agreed that the cor- 
poral was not a member of the NATO 
force. District of Columbia. 

The plaintiff struck by an 
automobile operated by a member of 
the military forces of the Kingdom 
of Belgium, then serving as a clerk 
in the office of the military attache 
with the Belgian Embassy. Suit was 
brought against the United States, 
pursuant to provisions of the Federal 
Tort Claims Act and the NATO agree- 
ment, alleging that the Belgian cor- 


was 


poral negligently caused the injury 
complained of, and that he was acting 
“in the performance of his official 
duty as one of the military personnel 
of the Government of the Kingdom 
of Belgium.” 

The government admitted that the 
corporal was a member of the Belgian 
army, but otherwise denied the alle- 
gations of the complaint. For its 
own part the government alleged that 
the corporal “is not, and was not at the 
time alleged in the complaint, a mem- 
ber of a ‘force’ as defined by the 
Agreement Between The Parties To 
The North Atlantic Treaty Regard- 
ing The Status of Their Forces.” 


[The NATO treaty in Article VIII, 
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If a dis- 
pute arises as to whether a tortious 
member of a 


paragraph 8, provides: “8. 


act or omission of a 
force ... was done in the performance 
of official duty . the question shall 
be submitted to an arbitrator appointed 
in accordance with this arti- 
a 

It appeared the Department of State 
and the Belgian Embassy agreed by a 
correspondence postdating the plain- 
tiff’s suit, that the corporal was not 
a member of a force. The court of 
appeals, treating the plaintiff's mo- 
tion to compel the government to 
submit the matter to arbitration, would 
not say that the driver was a member 
of a NATO “force,” but “[w]e say 
it has not been shown that he was not.” 

The court affirmed dismissal of the 
motion, however, for the reason that 
without power to order the 
government to seek arbitration. “This 
is so for various reasons, among which 
we may mention: first, because this 


it was 


suit against the Government is per- 
mitted only in accordance with the 
Act which, in turn, depends upon the 
terms of the international agreement. 

Second, there is no provision in 
the treaty authorizing a private citi- 
zen to compel the United States to 
initiate international political sanction 
in a field reserved solely to the sover- 
eign. ... Third, the STATUS of the 
foreign national is not subject to arbi- 
tration in any event, for Art. VIII, 
Par. 8 becomes operative only if a 
‘member of a force’ be involved... .” 


“As noted, this intermediate appeal 
was allowed simply to review the 
District Court’s refusal to order arbi- 
tration. Even as we affirm the ruling, 
we assume that in further proceed- 
ings, the Government will be afforded 
a reasonable time within which by 
adequate evidence to demonstrate the 
fact, if it be a fact, that the United 
States and Belgian have agreed, with- 
in the meaning of the treaty, that the 
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Corporal not a member of a 
force at the time of the tort.” Having 
done this, the government would move 


Was 


to dismiss, the court assumed, and the 
motion would be granted.—Robertson 
v. United States. United States Court 
of Appeals for the District of Colum- 
bia. July 11, 1961. 23 AuTOMOBILE 
Cases (2d) 957. 
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Basement Walls Crack— 
‘Collapse’ Liberally Construed 


When the walls in the basement of the 
insured's home began to crack and 
bulge, necessitating immediate repair 
work, his homeowner's policy was con- 
strued to have insured the casualty 
under the term ‘‘collapse."’ lowa. 


‘ 


The plaintiffs, husband and wife, 
brought this action against the de- 
fendant insurer whose policy insured 
against loss “by collapse of building 
or any part thereof.” A jury verdict 
for the plaintiffs was appealed on the 
sole assigned error that the court had 
failed to rule as a matter of law that 
a “collapse” not shown in the 
proofs. 


Was 


The plaintiffs purchased the insured 
building, a one-story dwelling on May 
1, 1958, when it was still compara- 
tively new. In March of 1959, cracks 
appeared in the basement walls, built 
of cement and mortar with 
stucco on the outside. Eventually the 
cracks widened and the walls began 
to buckle. The plaintiffs called in the 
defendant’s adjuster, who evidently 
denied liability. To forestall further 
damage, the plaintiffs contracted with 
a house mover who did concrete work 
to save the house. This man braced 
one wall and raised the house. The 


1L J — September, 1961 


blocks 





wall fell into the basement. All four 
basement walls had to be replaced. 
An architect who had examined the 
building before repairs were begun on 
it testified that the weakening in the 
walls was progressive and in time 
would cause at least one of the walls 
to buckle and fall in. He believed that 
the against the basement 
was the result of excessive moisture 
in the soil. The deterioration of the 
walls was demonstrated at trial with 
numerous photographs, showing the 


pressure 


broken stucco outside and large cracks 
inside. 

The defendant offered no evidence 
but averred that (1) it is the court’s 
duty to interpret an unambiguous 
written contract; (2) that the word 
“collapse” conveys a clear, unambigu 
and (3) that the plain- 
tiff’s evidence conclusively shows that 
there was no collapse of any part of 
the insured building. 


ous meaning; 


The lowa Supreme Court was not 
persuaded that the word “collapse” 
Was unambiguous or that it did not 
extend to the kinds of casualties suf 
fered by the plaintiffs. It did 
that Central Mutual Insurance Com 
pany v. Royal, 9 Fire AND CASUALTY 
Cases 1091, 269 Ala. 372 (1959), was 
in point and supportive of the defend 
ant’s position. The court preferred, 
however, to align itself with that body 


agree 


of more recent opinion exemplified by 
Jenkins v. 
Company, 185 Kan. 665, wherein the 
court said: 
“When 


intention 


construed on the basis of 
the clause ‘collapse 
of building or any part thereof’ 

is to be interpreted as comprehending 
that, if brought about by unusual and 
extraordinary circumstances which 
the parties to that agreement could 
not normally expect or foresee on the 
date of its execution, the settling, fall 
ing, cracking, bulging or breaking of 
the insured building or any part 
thereof in such manner as to materi 
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United States Fire Insurance 


ally impair the basic structure or sub 
stantial integrity of the building is to 
be regarded as a ‘collapse’ of the 


building 

Judgment for the plaintiffs was af- 
firmed.—kRKogers et al. v. Maryland 
Casualty Company. lowa Supreme 
Court. June 13, 1961. 10 Fire anp 
CasuaLty CAsEs 958, 


Insurance Substituted Orally— 
Both Insurers Liable 


The plaintiff's agent agreed to transfer 
One insurer's risk to another by a 
parol agreement with the latter's agent. 
When the plaintiff's premises burned 
subsequent to that agreement but prior 
to the determination of rates and 
issuance of formal policies, both in- 
surers were held equally liable for 
the $108,000 loss. California. 


The insurance agent for a merchan- 
dise and furniture fixture corporation 
was advised by his commercial block 
carrier, for whom he was also an 
agent, that the company wanted to 
be relieved of the risk because of the 
unfavorable loss experience with the 
insured corporation. The agent’s sec- 
retary contacted an underwriter who 
agreed to take on the risk at $100,000, 
the same as it had been with the in- 
surer seeking relief. When a fire loss 
occurred before a formal transfer of 
insurance could be effected, the trial 
court found each of the insurers liable 
for $54,334.96 against the loss of 
$108,669.93. All parties appealed to 
the present court. 

The evidence supported the finding 
that a parol contract had been exe- 
cuted by the plaintiff's agent and the 
defendant’s underwriter. In spite of 
the fact that no particulars—premium 
rates, duration, and so forth—had 
been discussed, the trial court found 
and this court affirmed that the under- 
writer had used language binding his 
company to insure the plaintiff under 
the same terms as the codefendant 
carrier whose coverage was being 
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terminated. The contracting insurer 
pressed the defense that its repre- 
sentative’s conversation with the plain- 
tiff constituted an overture to insure, 
a preliminary agreement contingent 
upon examination of the risks and 
determination of the rates. In this 
regard, the court adopted the Corpus 
Juris Secundum (44 C. J. S., Insurance, 
Sec. 230, p. 957) as excerpted by the 
court in Parlier Fruit Company v. Fire- 
man’s Funds Insurance Company, 9 
FirRE AND CasuaLty Cases 262, 311 
P. 2d 62: 


“For the sake of convenience, con- 
tracts of insurance sometimes exist 
in two forms: (1) A preliminary con- 
tract intended to protect the applicant 
pending investigation of the risk by 
the company or until the policy can 
be properly issued. (2) The final con- 
tract or policy itself. This preliminary 
contract is of the greatest importance, 
for if the applicant could not be made 
secure until all the formal documents 
were executed and delivered, the ben- 
eficial effect of the insurance system 
would be greatly impaired. An 
agent possessing authority to bind the 
company by contracts of insurance 
has authority to bind it by a prelim- 
inary or temporary contract of in- 
surance.” 

Neither could the fact that the un- 
derwriter had left application forms 
with the agent prevail against the 
parol bond: 

“The mere fact that an application 
was made for a policy of fire insur- 
ance, does not preclude the applicant 
from showing that at the time he 
signed the application he was tem- 
porarily insured pending acceptance 
or rejection of his application [Hurd 
v. Maine Mutual Fire Insurance Com- 
pany, 4 Frre AND Casuatcty Cases 435, 
27 A. 2d 918].” 


Taking up the problem of the origi- 
nal insurer, the court noted that no 
formal cancellation was attempted by 
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mail or delivered statement, and that, 
therefore, the defendant insurer must 
depend upon a mutual oral agreement 
to terminate. Such cancellation may 
occur where one policy is substituted 
for another. The defendant avowed 
that the plaintiff's agent informed it 
by telephone that it was “off the risk” 
as of the date of the oral binder with 
the substituting insurer. 


The agent testified that he had so 
informed the defendant, but added 
that he had said “that ‘I do not want 
these policies cancelled until I receive 
the policies from [the substitute],’ so 
that I could advise [the original in- 
surer| the exact that we 
could get the exact pro rata of return 
premiums for the policies - 


dates so 


Although the request to hold up 
cancellation was not contained in the 
agent’s deposition, testimony on the 
written statement was not admitted 
in the trial court. The court of ap- 
peals would not predicate error, how- 
ever, because the defendant had failed 
to assert its purpose to impeach the 
witness, a limited instance of the 
admissibility of hearsay. Furthermore, 
in the opinion of the court, the dis- 
crepancy in the agent’s testimony was 
developed and the error, if any, was 
not prejudicial. 


Other exceptions disposed of, the 
court apportioned equal contributions 
between the two carriers. While one 
insurer included a proration clause 
and the other an insurance 
clause, the rule of American Automo- 
bile Insurance Company v. Seaboard 
Surety Company, 155 Cal. App. 2d 
192, governed: 


excess 


“The [proration] provision renders 
[the insurer] liable for its pro rata 
portion of the loss, in this case one- 
half, and the insured after paying can 
collect that much and no more from 


that insurer. Hence the policy 
is to that extent ‘good, valid and 
collectible’ other insurance within the 
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purview of the [excess insurance] 
policy, which in that event protects 
the insured with 
‘over and above the amount of any 


excess insurance 
such other good, valid and collectible 
insurance,—namely to the extent of 
one-half of the total loss.”—Apparel 
Manufacturers’ Supply Company v. Na- 
tional Automobile Casualty Insurance 
Company et al. California District 
Court of Appeal. February 27, 1961. 
10 Frre AND Casuatty Cases 745. 


Plane Burns After Safe Landing— 
Policy Exclusion Inapplicable 


A policy excepting coverage from loss 
or damage incurred while the insured 
airplane is in motion was held to cover 
the total loss of a plane which, after 
a successful emergency landing follow- 
ing trouble in flight, burst into flame 
and burned on the ground. Louisiana. 


The plaintiff took off in his private 
aircraft, insured by the defendant for 
$5,500 on the afternoon of May 31, 
1960. About six minutes after takeoff, 
the plaintiff noticed an odor of smoke 
and observed that the ammeter was 
discharging. He checked out the plane’s 
electrical system and concluded that 
the trouble lay there. The plaintiff 
brought his plane to a successful landing 
on a pipeline right of way and under- 
took an inspection. Although he noticed 
smoke escaping from the cowling, he 
saw no flames and no other indication 
of damage. Having no fire equipment, 
he retreated some distance, returned 
to the plane and found that it was 
still smoking, and retreated again. 
The plane burst into flames and was 
completely destroyed by fire. 

The defendant insurer denied lia- 
bility on the basis of an exclusion 
contained within its policy on the 
plane and providing protection against 
“lajll risks of physical loss or dam- 
age to the aircraft, except while in 
motion under its own power or the 
resulting momentum Fire or 
explosion while the aircraft is in mo- 
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tion under its own power or the re- 
sulting momentum is not 
hereunde~”’ 


covered 


[In support of its position, the de- 
fendant cited 9 A. L. R. 2d 581, 582, 
which speaks of the need to determine 
“whether the insured craft was or 
was not in flight at the time of the 
occurrence of the 
critical event.”’ The critical event, the 
defendant urged, 
fire which arose while the plane was 
in flight. In addition, the defendant 
tendered James v, Federal Insurance 
Company, 5 N. J. 21, 73 A. 2d 720, 
where the court held that a plane 
which burned following an emergency 
landing was not covered because it 
was still in flight. The court there 
theorized that because the emergency 
landing was not successful the flight 
had not ended, that it was a “crash in 
flight’ and excluded from coverage. 


loss, damage, or 


was an electrical 


The present case eventuated in a 
verdict for the plaintiff from which 
the defendant appealed. The court of 
appeals disallowed the James citation, 
there being no dispute that the plain- 
tiff to the case at bar had brought 
his craft to a standstill and was not 
in flight when the fire broke out. The 
argument that the “critical event,” an 
electrical fire, had occurred in flight 
was likewise inapposite, since the only 
evidence in the record was that the 
plaintiff had become aware of the trouble 
while in flight, not that the fire had 
actually begun then. This 
evidential burden on the defendant 
which, the court felt, it had not car- 
ried. Affirming judgment for the plain- 
tiff, the court said: 


Was an 


“(We feel that the better reasoned 
construction of the policy provisions 
herein presented provides coverage 
for the loss sustained by plaintiff. 
The loss was not caused by a peril 
peculiar to the aircraft while in mo- 
tion. Moreover, the damage did not 
occur until the plane had been safely 
landed and was motionless - 


659 





Dillard 7. Continental Insurance Com- 
pany. Louisiana Court of Appeal. 
May 5, 1961. 10 Fire AND CASUALTY 
Cases 943. 
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Premium Check Dishonored— 
Insured Died Beforehand 


Approval of the insured's reinstate- 
ment form was sufficient to reinstate 
his lapsed policy, although the insured’s 
premium check was dishonored at the 
bank. Because the insured died before 
the check was dishonored, the policy 
was held to be in full force and effect. 
South Carolina. 


The insured paid monthly premiums 
to the defendant insurer, carrier of his 
life insurance. The policy contained a 
31-day grace period. All premiums had 
been paid through August 25, 1958, 
when the insured forwarded his per- 
sonal check, during the grace period, 
and it bounced. The company wrote 
the insured that his check for the 
September premium had been refused 
for lack of sufficient funds and that, 
consequently, his policy had lapsed. 
In the same letter, the company of- 
fered to reinstate the policy upon the 
insured’s completion of an enclosed 
form and remittance of the premiums 
for September and October. 


On November 15, 1958, the insured 
returned the form, duly completed, 
and his check for the two months’ 
premiums. The letter was received 
on November 17, and the application 
was approved either later that day or 
during the morning of the next. The 
insured died on the afternoon of No- 
vember 18. Evidently unaware of this 
fact, a secretary of the company wrote 
a letter to the insured on the 19th, 
a notice that his policy was reinstated 
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and the remittance applied to cover 
the premiums in arrears. The check 
was presented to the bank on the 20th. 
Payment was refused because of the 
death of the drawer, and the word 
“deceased” was noted on the check. 
The check was again presented on the 
26th with the result. Although 
the check was not dishonored for lack 
of funds, it was shown that 


same 


the in 
sured did not have the funds on de- 
posit to cover the check. However, on 
the day after the date of the check, he 
had more than ample funds, and, the 
court later noted, he might well have 
covered the deficiency of November 
17 by depositing the premium sum 
within a day or two. 


The trial court granted the dece 
dent’s wife and beneficiary a directed 
verdict, denying the same motion to 
the defendant. The South Carolina 
Supreme Court, on appeal, affirmed 
that finding, dismissing the insurer’s 
claim that the acceptance of the in- 
sured’s check was subject to the con- 
dition of its being negotiable, and 
further, that whatever the reason for 
the bank’s refusal to pay, the policy 
forfeited for nonpayment. The 
court believed, with the plaintiff, that 
the insurer had waived its right to a 
forfeiture, at least for the 
quired for the check to go 


Was 


time re 
through 


banking channels, by accepting the 


check and approving the reinstate- 
ment. Since the insured died during 
this period, the policy was in force 
and his rights to recovery were fixed. 


The defense also proffered alleged 
evidences of suicide (the insured died 
of a gunshot wound while climbing 
which it thought the 
trial court should have submitted to 
a jury. The 
abuse in the trial decision to direct the 
verdict for the plaintiff—Twurner v. 
Pilot Life Insurance Company. South 
Carolina Supreme Court. June 1, 1961. 
5 Lire Cases (2d) 128. 
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Presumption Against Suicide— 
Motive Not Intent 


The raising and reinforcing of an infer- 
ence of suicide cannot overcome the 
presumption against it. Absent direct 
evidence to the contrary, accidental 
death will be presumed regardless of 
motive, unless it can be shown that the 
decedent intended by a specific means 
to take his life. Texas. 


This case was brought by the widow 
of the insured to recover the 
value of her husband's life policy, is 


face 


sued by the defendant. The company 
resisted the claim solely on the grounds 
that the insured had committed sui- 
cide. At the trial without a jury, 
judgment was rendered for the plain- 
tiff. 

The present court of appeals heard 
the assignments of error, to the effect 
that (1) there was no evidence to sup 
port the finding that the insured’s 
death was accidental; (2) such finding 
Was against the overwhelming weight 
of the evidence; and (3) the defend- 
ant’s evidence effectively overcame a 
presumption against suicide. 


According to the evidence, the dece- 
dent and his wife were employed by 
the owner of a lumber company, he 
at $400 per month, she at $35 per 
week. They had been married 28 years, 
owned a house and some other property, 
and were planning to enter the lumber 
business for themselves. To this end, 
the decedent had been encouraging his 
eldest son, a college student, to specialize 
in business math. About three days be- 
fore his death, the insured and his wife 
were summarily discharged from their 
positions with the lumber company. On 
the morning of August 8, 1959, the in- 
sured left his home to see a man about 
his new business enterprise, saying 
that he would be back in a little while. 
There had been no arguments at home. 
Near sunset, the insured’s son drove 
down to the family’s lake cabin and 
found the insured lying dead on a cot 
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wounds in the head. 
The shotgun was lying by the bed, 
the muzzle about three feet from the 
edge of the cot. 


from gunshot 


The decedent’s employer testified 
that he had discharged the man be 
cause he had been taking funds out of 
the business for private use; in par 
ticular, he had appropriated a check 
for $9,000 which he unable to 
restore. The insured’s widow testified 
that, while her husband had been “let 
down” by his having been fired, he 
was still planning to go through with 
his own business plans, was not de- 


Was 


spondent, and was not in financial dif- 
ficulty. It was his practice, she averred, 
to spend quite a bit of time at the 
cabin on the lake clearing away trash 
and underbrush, shooting snakes and 
working around the dam there. The 
son corroborated this. 


The defendant, admitting the strong 
presumption against suicide, urged 
that the trial court’s decision was 
without support by this evidence. The 
present court did not agree. On the 
contrary, it felt constrained to follow 
United Fidelity Life Insurance Com- 
pany v. Adair, 29 S. W. 2d 940, aff'd 
29 S. W. 2d 944, where the court of 
appeals said: 


“The appellant in this case intro- 
duced into evidence testimony tend- 
ing very strongly to show the motive 
on the part of the deceased to commit 
suicide, but no intent to do so is 
shown. ‘Intent, in its legal sense, is 
quite different from motive. It is de- 
fined as a purpose to use a particular 
Mo- 


leads the 


Baker v 


means to effect a certain result. 
the which 
mind to desire that result.’ 
State, 97 N. W. 566.” 


tive is reason 


The strong belief that the insured’s 
thinking and actions were preludes to 


self-destruction, and the possible, even 
probable, evidentiary inference that 
such was the fact, does not avail to 


overcome the presumption, so long as 
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any evidence exists permitting a rea- 
sonable the contrary. 
“Appellant has not overcome the pre- 
sumption against suicide by merely 
emphasizing another inference.”—Com- 
bined American Insurance Company v. 
Blanton. Texas Court of Civil Appeals. 
May 26, 1961. 5 Lire Cases (2d) 132. 


conclusion to 


Presumption Against Suicide— 
Decedent Shot Twice 

An original holding that, by the fact 

that the insured was shot twice with a 

nonrepeating rifle, the insured did not 

die by accidental means was revised to 

a majority opinion that the presumption 

against suicide was not clearly obvi- 

ated. Texas. 

The original majority opinion in 
this case became a dissent when two 
justices realigned their concurrence 
and affirmed a verdict awarding the 
plaintiff double indemnity, penalty and 
attorney's fees totaling $66,000. 

The policy issued by the defendant 
provided for double indemnity in the 
event of the insured’s accidental death. 
While the policy was in force, the in- 
sured was found dead in a field from 
two gunshot wounds. His shotgun 
was lying nearby. The trial court ruled 
in favor of accidental death, and the 
defendant perfected this appeal to the 
Texas Court of Civil Appeals, Sev- 
enth District, contending that there 
death 
by accidental means, that the evidence 
was insufficient to establish death by 
accidental means, and that the evi- 
dence showed conclusively that the 
insured committed suicide. 


was no evidence to establish 


Pointing up the duty of the plaintiff 
to bring her claim within the terms 
of the policy, the dissenting opinion 
indicated that the burden was on the 
plaintiff to prove that the decedent 
had not committed suicide. The court 
was satisfied that, when the plaintiff 
rested, she had introduced sufficient 
evidence—coupled with the presump- 
tion against suicide—to sustain the 


claim. In the original finding, how- 


662 


ever, the court held that the defendant 
had prevailed against the presump- 
tion, demonstrating intentional self- 
destruction “‘to that degree of conclusive- 
which precludes a 
doubt to che 


reasonable 
| Adair case, 


ness 
contrary 
cited in the preceding case report].” 
This was done principally by the testi- 
mony of a gunsmith that, after the 
first shot fired, the weapon in 
question would have to be pumped 
with a lever and the trigger pulled 
There was evidence that one 
discharge of the gun, presumably the 
first, did not prove fatal, and a second 
was carry out the in- 
sured’s allegedly suicidal intent. The 
dissent was ruled by the similar case 
of Boxing v. Kansas City Life Insur- 
Company, 274 S. W. 2d 
wherein the Supreme Court of Mis- 
souri said: 


Was 


again. 


necessary to 


ance 235, 


“The physical facts refute any other 
conclusion. The evidence shows that 
the first shot could have been acciden- 
tally fired but that the second and 
third necessitated a manual 
pumping of the gun, thereby exclud- 
ing any possibility of its accidental 
discharge.” 


she tS 


Ultimately a majority of the court 
would not find as a matter of law 
that the decedent committed suicide. 
Reviewing the evidence in a light most 
favorable to the plaintiff, in a context 
of a presumption agaist suicide, the 
court could envisage reasonable infer- 
ences supporting the verdict of the 
trial court. Justice Chapman, in what 
was a dissent from the original ma- 
jority opinion, sketched some of those 
inferences, mentioning, among other 
possibilities, the involuntary contrac 
tion of the muscles, perhaps while 
the insured was falling wounded by 
the first shot, priming the breech 
for the second. Whatever the facts, “[i]t 
is hardly to be presmued from the evi- 
dence in this case that deceased would 
have left the doors of his car open, the 
motor running, left the radio on and 
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crawled into a fence to commit suicide.” 

Great Southern Life Insurance Com- 
pany vw. Watson. Texas Court of Civil 
Appeals. February 6, 1961. 5 Lire 
Cases (2d) 176. 


Decedent Shot Three Times— 
Suicide As a Matter of Law 
The Colorado Supreme Court held as 
a matter of law that the insured could 
not conceivably have accidentally shot 
himself three times with a pump rifle 


and that the case was indisputably one 
of suicide. 


The insured, 37 years of age and 
the father of four, left his home on 
January 25, 1957 to hunt rabbits with 
a .22 caliber pump rifle. He was found 
dead by his brother, alerted to search 
for him by the insured’s wife. The 
decedent had been shot three times: 
one cartridge penetrated all his outer 
clothing before entering the region 
near the heart; another penetrated 
only his undershirt before entering 
the same area; a third, and presum- 
ably the third in order of firing, 
entered the brain and caused instant 
death. The body was found near a 
wire fence, partially under it, on the 
insured’s farm. His brother and father 
lived on a farm nearby. 

The deceased owned two policies 
of insurance, one a life policy with 
double indemnity provisions, the other 
an accident policy. The plaintiff widow 
submitted a death certificate wherein 
a deputy coroner had written as the 
cause of death, “accidentally shot 
while hunting alone.” This, together 
with the presumption against suicide, 
constituted the claimant’s case. The 
defendants’ motions for directed ver- 
dict, verdict notwithstanding or a new 
trial were denied, and the jury verdict 
for the plaintiff was entered. The 
present court accepted death 
certificate as prima—facie evidence of 
the facts recited thereon but felt com- 
pelled to discredit the source of those 
facts, the evidence demonstrating that 


the 


Life, Health—Accident 


the deputy coroner was acting en- 
tirely on hearsay. As to the plaintiff's 
other evidence, presented in “rebuttal” 
of the defendants’ witnesses, it was 
not susceptible of a rational sanction 
by the court. The plaintiff theorized 
that the insured first was shot in the 
head accidentally and then shot him- 
self in the chest, thinking that he was 
signalling for help and not realizing 
that the rifle was aimed toward and 
not away from him. The court 
far better disposed to credit the de- 
fense’s version: that the insured, bent 
on self-destruction, shot himself first 
in the chest, then opened his clothing 
and shot for the heart again, and 
finally dispatched himself with the 
shot in the head. The parties them- 
selves having ruled out homicide, this 
seemed the most compelling recon- 


Was 


struction. The court was guided in 
this judgment by New York Life In- 
surance Company v. Dick, 3 LirE Cases 
(2d) 824, 252 F. 2d 43, where the 
decedent shot twice with his 
double-barrelled shotgun: “One 
that even an_ experienced 
hunter might accidentally shoot him- 
self once, but the asserted theory that 
he could accidentally shoot himself 
first with one barrel and then with 
the other stretches credulity beyond 


was 
can 
believe 


the breaking point ....” This decision 
was reversed by the United States 
Supreme Court. “Nevertheless, the 
logic and reasoning of the Court of 
Appeals is deemed even more appro- 
priate and applicable to the facts of 
the instant case and in our opinion is 
most convincing and persuasive.”— 
National Farmers Union Life Insurance 
Company et al. v. Norwood. Colorado 
Supreme Court. July 24, 1961. 5 Lire 
Cases (2d) 142. 


Beneficiary Exemption 
from Attachment— 
All Beneficiaries Exempt 


This decision construes the statute ex- 
empting life insurance proceeds from 
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attachment to extend to the insured’s 
creditor beneficiary as well as to a sur- 
viving spouse and minor children. With 
more than one beneficiary, each has 
that portion of a full exemption entitle- 
ment as his interest bears to the total 
proceeds of the policy. California. 

The creditor of the deceased insured 
was a beneficiary of the latter’s life 
insurance, according as his interest 
appeared. The insured’s indebtedness 
to the creditor was $119,211.63, and 
his policy was worth $200,000 under 
double indemnity. The balance of the 
proceeds was to go to the insured’s 
wife. 

The present action was brought by 
creditors of the insured’s creditor to 
levy execution upon his share of the 
insurance. The defendant claimed an 
exemption from attachment and ex 
ecution to the extent of $113,200, 
according to the statutory formula. 
This was disallowed by the trial court, 
and the issue was here considered by 
the California Supreme Court. 

The Code of Civil Procedure pro- 
vides the exemption if the annual 
premiums do not exceed $500, “or if 
such annual premium exceeded that 
sum, a like exemption shall exist... 
which shall bear the same proportion 
to the moneys, benefits or privileges 
growing out of such insurance that 
five hunder dollars ($500) bears to the 
whole annual premiums paid.” 

The defendant claimed the full ex 
emption available, 56.6 per cent of the 
total benefits—the ratio of $500 to the 
annual premium on the policy in ques 
tion, $883. The plaintiff argued that 
the exemption privilege was not in 
tended to protect the insured’s cred- 
itor but rather his surviving spouse 
or minor children, and that if the 
creditor is entitled to an exemption, 
it should be prorated between him and 
the other beneficiary as their interests 
in the total lie. 

The court reaffirmed that the ex- 
emption is intended to protect a bene- 
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ficiary from his own creditors as well 
as from the insured’s, and it is not 
limited to the widow and children. 
“But where there is more than one 
designated beneficiary of a policy, we 
must assume that the Legislature in- 
tended that each beneficiary who also 
might become a judgment debtor or 
defendant could assert some interest 
in the exemption. If each could assert 
the exemption to the full amount 
thereof, then an aggregate exemption 
far in excess of that limited by the 
Legislature would ensue.” 


The court ruled that the defendant 
was exempt from attachment to the 
extent of 59.6 per cent of the total 
exemptible funds, his interest being 
that percentage of the total pré ceeds. 
He was thus entitled to assert the 
exemption as to $67,473.84 of the pro 
ceeds of the policy payable to him. 
The order of disallowance was re 
versed.—Jackson v. Fisher et al., Globe 
Indemnity Company v. Fisher et al. 
California Supreme Court. June 29, 
1961. 5 Lire Cases (2d) 125. 





PRODUCT LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Salesman’s Representations— 
Warranties of Fact 


The court held that a salesman’s repre- 
sentations of the quality of his em- 
ployer’s products were express war- 
ranties of fact, for the reason that the 
purchasers depended on the agent's 
superior knowledge of the product and 
were guided by his assurances in the 
purchase of the wholly unsuitable ma- 
terial. Fifth Circuit. 


The plaintiffs were in the tree bank- 
ing business in Texas. They were 
contacted by the defendant manufac- 
turer's agent in the area for the pur- 
pose of selling the defendant’s product 
as a tree wrapping. The salesman was 
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enthusiastic about the durability and 
suitability of the materiai to “do the 
job,” to hold insulating substances on 
the three to five 
spite of rainfall and exposure to the 
elements of southern Texas. Printed 
advertisements from the manufacturer 
characterized the product as 
than waterproof.” 


trees for years in 


“more 


The plaintiffs described to the sales 
man in detail the uses for which they 
would require the product and the 
conditions it would have to withstand 
to prove effective. The salesman, in 
turn, discussed these uses with 
officials of the company 
sale through. The 
lasted about four months in the citrus 
The salesman was invited to 
inspect them after this period, and he 


two 
the 
W rappings 


before 
went 


groves. 


acknowledged that they looked like 
old cardboard boxes, “wet and rotten.” 
The company declined to make any 
adjustment, and the plaintiffs secured 
a verdict in the trial court for $9,500. 

The present court of appeals was 
asked by the defendant to find (1) that 
the agent salesman had no authority 
to represent the product as absolutely 
suitable for the plaintiffs’ use, (2) that 
the salesman did not in fact so repre- 
sent the product and (3) that there 
was no contractural relationship be 
tween the manufacturer and_ the 
plaintiffs. 

The court found the jury's verdict 
on breach of warranty well supported 
by the evidence. The plaintiffs had 
the right to rely on the salesman’s en- 
comiums as valid judgments from a 
superior knowledge of the material 
and its properties. As stated in Bell 
v. Bradshaw, 342 S. W. 2d 185: 
perior knowledge of seller and relative 
ignorance of buyer converts slightest 


“Su- 


divergence from mere praise into rep- 
resentations of fact.” 

That the salesman was without au- 
thority to give warranty was no de- 


fense. At least two company officials 
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were acquainted with the plaintiffs’ 
needs, and they not only authorized 
the sale but specified the size and 
shape of the cuts and fixed the price 
on the lot. 

Finally, the defense averred that 
there was no privity of contract be 
tween the company and the buyer, to 
which the court responded with lan 
guage of the Supreme Court of Texas: 
“Having secured the benefits, it may 
not avoid the burdens of the 
transaction. It did not need to speak, 


now 


but having done so and secured a sale 
of its product, the law required it to 
speak the truth. In form, there was 
that 
signed; in truth, ‘the voice was the 


one voice and another’s hand 
voice of Jacob, but the hand was that 
of Esau.” [United States Pipe & 
Foundry Company v. City of Waco, 108 
S. W. 2d 432.] 

While there was no formal privity 
between the parties, the defendant’s 
responsibility to the plaintiffs attached 
“by virtue of direct contact with [the 

through its immediate 
Ruberoid Company, Inc. v 
et al. United States Court of 
Appeals for the Fifth Circuit. July 31, 
1961. 13 NeGLiceNce Cases (2d) 192. 


plaintiffs | 
agents.” 


a 
Briscoe 


Cosmetic Bottle Explodes— 
No Liability Under Statute 


A statute providing for and stipulating 
implied warranties by a manufacturer 
to the ‘‘ultimate consumer"’ of its prod- 
uct did not operate to give an action- 
able cause to a beautician who was 
injured by an exploding bottle, be- 
cause she was neither the purchaser 
nor ultimate consumer of the nail polish 
contained therein. Georgia. 


The plaintiff was employed in a 
beauty salon to give manicures, fa- 
cials and shampoos to the patrons. 
Her employer purchased the defend- 
ant’s products through a wholesale 
distributor and promoter of 
products. Among the purchases were 
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several bottles of the defendant’s nail 
polish together with a smaller, empty 
bottle, made by the defendant, to be 
filled from the others and used at the 
manicure table. Following the written 
directions of the defendant, the plain 
tiff picked up a bottle of polish and 
began shaking it in a normal and mild 
manner. The bottle exploded, inflict- 
ing injuries to the plaintiff's hand and 
causing the damage complained of. 
Plaintiff's petition alleged that the de- 
fendant knew that the product would 
ultimately be used by persons in her 
line of employment throughout the 
country, and that the defendant mar 
keted the cosmetic with the implica- 
tion and warranty that the bottle could 
be safely used. 

The defendant company 
filed a general demurrer, which the 
trial court overruled. On appeal, the 
present court cited the applicable 
Georgia statute, passed in 1957, secur- 
ing warranties of merchantability and 
freedom from latent defects, on “prop- 
erty sold as new property, either di- 
rectly or through wholesale or retail 
dealers, or any other person . . . to 
the ultimate who, how- 
ever, Must exercise caution when pur- 
chasing to detect defects, and provided 
there is no express covenant of war- 
ranty and no agreement to the con- 
trary.” 


cosmetic 


consumer, 


The court of appeals saw the ques- 
tion as “whether or not the plaintiff is 
embraced within the term ‘ultimate 
consumer’ as used in this statute.” 


The doubt 
that com- 
prehensive enough to include any user 
of the product, was arrested by the 
language ““must exercise caution when 
purchasing The user must be 
a purchaser, the court concluded. 
Further, the preamble to the statute 
speaks of property “sold either di- 
rectly to the ultimate consumer or 
through some other person - 
The court declared: “In view of the 
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while it had no 
consumer” 


court, 


“ultimate was 


language used in this Act we cannot 
conclude that it was the intent of the 
legislature to extend such implied war- 
ranties to consumer or 


every user 


unless such consumer or user is also 
a purchaser.” 

Since the plaintiff was not a pur 
chaser of the defendant's product, nor, 
she could not 
rely on warranties provided by stat 


in fact, a consumer, 
ute, and the defendant’s general de 
murrer should not have been overruled. 

Revlon, Inc. v. Murdock 
Court of Appeals. July 5, 1961. 


Georgia 


Gas Stove Explosion— 
Expert Testimony 


An attempt by the victim of an ex- 
ploding gas stove to show negligent 
manufacture by expert testimony was 
without success, because experiments 
performed with the stove by the expert 
failed to sufficiently simulate the con- 
ditions under which the explosion actu- 
ally took place. Florida. 


A post-trial directed verdict for the 
defendant to this case was appealed to 


the present Florida District Court of 
Appeal. The plaintiff had been in- 
jured when the stove in her rented 
apartment blew up while she was at- 
tempting to light it. She alleged that 
the explosion was precipitated by an 
accumulation of gas leaking from a 
defective control valve, which the de- 
fendant had mounted on the stove, 
and had negligently failed to inspect 
and to warn that the stove as manu- 
factured was inherently dangerous. 
These allegations were based on the 
experimental findings of an expert, 
recommended to the plaintiff by an 
engineer who examined the stove after 
the accident. 

The expert, in the course of his in- 
spections, found two leaks in the 
area of the valve. He dismantled it 
and discovered metal chips baked into 
the valve seat and valve chamber. 
These, the plaintiff averred, caused 
a malfunction in the valve which, in 
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turn, permitted excessive quantities of 
gas to be metered into the stove. The 
expert would not say that the chips 
themselves caused the leaks. In the 
words of the trial court, “Plaintitf’s 
theory was that since these chips had 
gotten in the valve, other substances 
or pieces of metal might have gotten 
in, during assembly of the stove seven 
years before, and caused scratches in 
the valve, thus resulting in a leak.”’ 

exceptions were 


Three principal 


framed for determination by this 


court: (1) whether the court erred 
in ruling that the tests conducted by 
the plaintiff’s expert were not admis- 
sible; (2) whether the court erred in 
ruling that there was no evidence of 
negligence other than the results of 
the tests; and (3) whether the court 
erred in rejecting evidence of design 
negligence and refusing the plaintiff’s 
request to amend the pleadings to 
permit the introduction into evidence 
of design negligence. 

The expert’s tests were not admit- 
ted by the trial court, and properly 
so in this court’s opinion, because they 
were not conducted under conditions 
similar to the actual operation of the 
stove by the plaintiff. When the stove 
exploded it was operating under a 
quarter of a pound of pressure, whereas 
the expert used a pound of pressure; 
there had been a lapse of four months 
between the accident and the experi- 
ments, during which time the plaintiff 
was using the stove; the stove had 
been disconnected and transported 70 
miles in a truck to be tested; the gas 
manifold, which had hard 
posits in it, had to be broken when the 
connecting pipe was disengaged. The 
present court observed: “It could be 


resin de- 


seriously argued whether or not any 
test could thereafter be made which 
would determine whether or not the 
resin had caused the scratching or the 
unseating of the valve.” 
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The Florida Supreme Court had 
said, Hisler v. State, 52 Fla. 30 (1960) : 
“The similarity of circumstances and 
conditions go to the admissibility of 
the evidence, and must be determined 
by the court. If, in the discretion of 
the trial court, such proffered evi- 
dence is rejected, the appellate court 
will not review the ruling, unless an 
abuse of discretion appears.” 

The court of 
only that the plaintiff’s expert testi- 


appeals agreed not 
mony was inadmissible, but that no 
evidence of negligence was 
to the trial court’s re- 
fusal to permit an amended plea of 


other 
available. As 


design negligence, the present court 
thought that, since the plaintiff can- 
not recover on the theory which she 
adopted, and the evidence does not 
justify a recovery on the ground of 
negligence in design,” the trial court 
did not abuse its discretion in grant- 
ing a directed verdict for the defendant. 

Morton v. Hardwick Stove Company 
August 16, 1961. Florida District 
Court of Appeal. 


Uncontroverted Testimony 
of Plaintiff— 
Directed Verdict in Error 


The trial court erroneously dismissed 
the plaintiffs’ cause when, by the lat- 
ter's undisputed evidence, a large in- 
sect which appeared on the dinner 
plate came from the defendant's 
canned peas and from no other place. 
Colorado. 


This 


legedly arising from the sale by the 


was action for damages al 
defendant to the plaintiffs, husband 
and wife, of food unfit for consump- 
tion. At the time of the incident, the 
plaintiff's husband was suffering from 
ulcer and his wife 
The wife, in the course of 
1958, 


a duodenal was 
pregnant. 
preparing dinner on February 22, 
opened a can of peas purchased at the 
and 
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defendant’s store, heated them 





served them to her husband and her- 
self on clean plates already holding 
steak and baked potatoes. The hus- 
band had a couple of spoonfuls of the 
peas when he discovered a bug. The 
both to 
nauseous and ill, he suffering an exa- 


experience caused become 
cerbation of his ulcer, great pain and 
suffering, loss of earnings and medical 
The wife testified that “it 
[the bug] came from the peas.” She 
attested the 
condition of their apartment. 


expenses, 


clean and vermin-free 

\t the close of the plaintiffs’ case 
the defendant and 
granted a dismissal, the court reason- 


moved for was 
ing that “the evidence is as consistent 
with the premise on the one hand that 
foreign object was in the can ... as 
it is with another premise, namely, 
that through inadvertence the object 
got in while the food was being pre- 
pared in the family kitchen,” and “T am 
honestly convinced that this is a case 
of equal probabilities, and one guess 
is as good as the other, and there are 
not circumstances which would jus- 
tify the jury in selecting one over the 
other.” 

The supreme court did not see it 
as a case of equal probabilities. The 
testimony of the wife negated any 
reasonable probability of the insect’s 
coming from any place other than the 
can of peas, because she testified posi- 
tively that this was the fact. Further- 
more, when the trial judge stated, “I 


am frank to confess as I do candidly 


with counsel, that this is a matter un- 
doubtedly upon which reasonable minds 
could differ,” he precluded the possi- 
bility of a directed verdict. The issue 
should have gone to a jury. 

Reading the record most favorably 
to the party against whom the motion 
was directed, the court reversed and 
remanded.—Gonzales et al. v. Safeway 
Stores, Inc. Colorado Supreme Court. 
July 25, 1961. 
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Service of Process Statute— 
‘‘Acts’’ Within the State 


Called upon for the first time to con- 
strue the statute governing service of 
process on foreign corporations, the 
Pennsylvania Supreme Court ruled that 
an Illinois-based manufacturer could 
not have been guilty of ‘‘acts or omis- 
sions’’ of manufacture in Pennsylvania, 
and that it was not the intention of the 
legislature to extend jurisdiction to it. 


A complaint in assumpsit was filed 
by the plaintiff, a resident of Pennsyl- 
vania, against the defendant corpora- 
tion, a manufacturer of soda fountain 
and food service equipment, and con- 
trol equipment for petroleum and 
other high pressure gases. The cor- 
poration was based 
did 


operate 


in Chicago and 


not own any subsidiary nor 


any office in Pennsylvania. 
The complaint arose from injuries sus- 
tained with the explosion of a “refill- 
able 


portable liquefied 


petroleum gas commercially known as 


cylinder of 


was attached a 
valve manufactured by the defendant. 


Propane,” to which 
The action was grounded on breach of 
implied warranty. 


The complaint was served on the 
company by the purported authority 
of the Business Corporation Law in 
Pennsylvania. The sole issue for ad- 
judication here was whether the serv- 
ice of process was valid under the 
provisions of Section 1011B of the 
business law, which reads, in part: “Any 
foreign business corporation which 
shall have done business in this Com- 
monwealth without procuring a cer- 
tificate of authority to do so from the 
Department of State, shall be conclu 
sively presumed to have designated 
the Secretary of the Commonwealth 

true lawful y au- 
thorized to accept, on its behalf, serv- 


as its and attorney 
ice of process in any action arising out 
of acts or omissions of such corporation 
within this Commonwealth.” [Italics 
supplied by the court. | 
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Despite the defendant’s disavowals, 
the supreme court was well satisfied 
that, through its distributors and sales 
representatives, the company 
doing business in Pennsylvania, and 
that the sales representatives carried 
ona for pe 
cuniary purposes, according to statu- 
tory criteria. But the question remained, 
“Did the action this as 
sumpsit complaint arise out of any 
‘acts or omissions’ of the Company in 


was 


“Series of similar acts” 


asserted in 


Pennsylvania as required by Section 
1lO11B?” 

Discovering that the court had never 
considered this portion of the statute, 
the court looked to the federal deci 
sions, particularly Florio v. Powder 
Power Tool Corporation, 248 F. 2d 367 
(1957), a the 
was the intent of 


similar case, wherein 
court read that “‘it 
the Pennsylvania Legislature to re- 
gard an injury flowing from the care 
less manufacture of an instrumentality 
as the act vertitably contemplated 
by subsection B [citing cases and au- 
thority].” The supreme court did not 
agree: “[I]f the legislature meant 
‘right of action’ or ‘cause of action’ it 
would have omitted the words ‘out of 
acts or omissions of the corporation’ 
and the provision would have read ‘in 
any action arising within the Com 
monwealth.’ The words employed by 
the legislature have meaning and are 
not to be disregarded under the guise 
of judicial interpretation or construc- 
tion. To hold otherwise, i.e., that ‘act’ 
means ‘injury,’ is to legislate and that 
we cannot do.” 

It seemed clear to the court that the 
Pennsylvnia legislature did not intend 
to extend jurisdiction as far as it might, 
while, at the same time, it did intend to 
enlarge it so as to include foreign cor- 
porations “doing business” in the state 
whose “acts or omissions” 
in the state. In the instant case, “‘it 
is clear that the only ‘acts’ or ‘omis- 
sion’ to act relating to this valve on 


occurred 
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the part of the Company must have 
taken place in Illinois, not in Pennsyl 
vania.” The objections of the com- 
pany to the jurisdiction of the court 
should have been sustained.—Rufo et 
al. v. Bastain Blessing Company. Penn- 
sylvania Supreme Court. August 7, 


1961. 


Short Short: District of Columbia 
Like the preceding case, this was 
a dispute over service of process; but 
unlike the court in the Rufo case, 
this that the 
corporation’s agent was not “doing 
within the intent of that 
Code, Section 13-103. 


court found foreign 
business” 
phrase of D. C. 

The complaint was filed by resi- 
dents of Minnesota in the District 
Court of the District of Columbia 
seeking to recover for injuries sus- 
tained in an airplane crash in Montana, 
allegedly caused by the negligence of 
the defendant, a Canadian designer, 
manufacturer and overhauler of air- 
craft. Service was made on the de- 
fendant’s sole employee in the District, 
and the motion to quash was granted. 

‘he single employee maintained by 
the defendant in the District of Colum- 
bia served as a liaison man with the 
United States and his 
duties were to keep the corporation 


government, 


apprised of the government’s require- 
principally for the 


ments in aircraft 
military—and to keep in contact with 
various government agencies. He did 
not solicit orders from anyone other 
than the government and was without 
authority to accept orders from any- 
one including the government. These 
activities could not be colored in any 
manner that would support the plain- 
tiff’s theory that the defendant was 
“doing business” in that jurisdiction. 

Traher et al v. DeHavilland Aircraft 
of Canada, Ltd. United States District 
Court of Appeals for the District of 
Columbia. June 30, 1961. 
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Conflict of Interests 


Britton 
McConnell of California has promul- 


Insurance Commissioner F. 


gated a new interrogatory to be in 
cluded in the 1961 Annual Statements 
filed with the Insurance Deaprtment 
on or before March 1, 1962. The ques 
tion will read: 


“Has the established 
procedure for disclosure to its board 


of directors or 


company an 


trustees of any ma 


terial interest or affiliation on the part 


of any of its officers, directors, trus- 
tees, or responsible employees which 
is in or is likely to conflict with the 
official duties of such person?” 


The Commissioner 
McConnell pointed out, was incorpo- 
rated into the Annual Statement by 
action of the National 
Insurance Commissioners at its meet- 
ing in Philadelphia, June 8, 1961. 


new question, 


Assi clati n ot 


He continued: “There was general 
agreement among those who partici- 
pated in the discussions above re- 
ferred to that the challenges besetting 
our economic society are too acute 
to permit half-heartedness in erasing 
doubt about the adherence to the en- 
tire insurance industry to high stand- 
ards of integrity and public service.” 
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The reference to “responsible em- 
contemplates all employees 
who have authority to bind the 1n- 
surer on insurance or other contracts 
or on policy obligations or to disburse 
or approve disbursal of the insurer’s 
funds. 


pl »\ ees”’ 


Car Sales and Insurance 


\mendments to the California 
\dministrative Code (Article 3, Sub- 
chapter 1, Chapter 5 of Title 10) 
relating to insurance in connection 
with motor vehicle transactions were 
adopted in that state from proposals 
of Deputy Commissioner 
Frank Fullenwider. amend- 
ments constitute the first substantive 
changes of Title 10 since the original 
promulgation in 1941. Prominent 
among the drafted 
ments are these: 


Insurance 


These 


newly require- 


Amendment Number Four: “Sec- 
tion 2114 is amended to read: 2114. 
Except as permitted by Section 2114.5 
every licensed dealer or dealer’s sub- 
sidiary shall at the time of the exe- 
cution of the contract of sale deliver 
to the purchaser a written statement 
signed by both the purchaser and the 
dealer or dealer’s subsidiary as the 
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case may be. Such statement shall be 
denominated a “Statement of Insur 
ance” and shall be either a separate 
document or a separately executed 
portion of another document con- 
nected with the motor vehicle insur 
ance transaction. 
any law of the State requires that any 
matters specified herein be included 
in another document connected with 
such transaction their inclusion there 
in shall be deemed compliance with 
this section. 


“(a) The kind of insurance cover- 


age. If there be no insurance cover 
ing any interest of the purchaser, a 
clear statement to that effect must be 
included. If there be no insurance 
against damages resulting from the 
ownership or operation of the vehicle 
arising by reason of personal injury 
to or the death of any person, or from 
damage to property, a statement must 
be included reading: 


“UNLESS A CHARGE IS 
CLUDED IN THIS AGREEMENT 
FOR PUBLIC LIABILITY OR 
PROPERTY DAMAGE INSUR 
ANCE, PAYMENT FOR SUCH 
COVERAGE IS NOT PROVIDED 
BY THIS AGREEMENT.” 


IN- 


“(d) A notice reading substantially 
as follows: 


“NOTICE. No person is required 
as a condition precedent to financing 
the purchase of an automobile that 
any insurance be negotiated or pur 
chased through a particular insurance 
agent or broker.” 


Other relax the for- 
mer requirements of the rules with 
the f 
Statement of Insurance upon the re 


amendments 


respect to execution of a new 
vision or correction of the contract of 
sale and where the purchaser is not 
present at the premises of the dealer 
(Number require the dealer 
or dealer’s subsidiary to use due care 
in obtaining rating information and 


Five) ; 


State Department Rulings 


If any provision of 


quoting rates (Number Seven); re 
the pre 
mium within the 90-day period which 
is customary in the insurance indus 
try (Number Nine). 


quire the transmission of 


Amendment Number Ten provides 
that ‘“‘[e]very licensed dealer or deal 


ers subsidiary who, in connection 
with a motor vehicle transaction, ef 
fects the cancellation of an existing 
insurance policy pursuant to written 
authority from the and 
takes from the purchaser an assign 
ment of the return premium thereon, 
or who, in connection with such trans 


purchaser 


action, takes from the purchaser an 
; return premium 
which may develop upon a_ future 
cancellation shall, in 


assignment of any 


either event, 
upon such cancellation apply the full 
amount of the gross return premium 
toward the purchase of replacing in- 
surance required by the contract of 
except that the amount thereof 
be in excess of the amount required 
for replacing insurance, if there be no 
replacing insurance or if the premium 
for such replacing insurance is not 
included in any contract of sale, such 


sale; 


excess or such gross return premium 

shall be refunded to the pur 
chaser in one of the following ways: 
(1) By cash or check, immediately, 
(2) By crediting the next payments 
due on the purchaser’s contract of 
sale, or (3) By crediting the last pay 
ments due on the purchaser's contract 
of sale; in which event such refund 
shall include a refund of all finance, 
interest, time price differential, serv 
other 
allocable to the amount of the refund 
from the date of such 
the contract 


ice charges or fees properly 

cancellation. 
(4) If 
assigned, sold or transferred, by pay 
ment to the holder thereof with in- 
structions to credit or pay the refund 
in any one of the three preceding al- 
ternative 


of sale has been 


ways. 


The ruling (Number 118) took ef 
fect August 25, 1961. 
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ROBB BRE Cee 


7 ANSAS—Variable annuity cer- 
tificates proposed to be issued 

by United Variable Annuities Fund, 
Inc., are subject to regulation by both 
the State Insurance Commissioner 
and the State Securities Commission. 
The question presented by Securi 
ties Commissioner Richard E. Pringle 
called for a determination as to whether 
the issuer of variable annuities was to 
be regulated by the Securities or the 


Insurance Commissioner. Attorney 


General William M. Ferguson framed 
the question as a determination of 
whether or 


not the contract between 
annuitant and trustee was a contract 
of insurance. Looking to Vance on 
Insurance, Chapter 1, p. 1, the Attor- 
forth the 
ments of the insurance contract: 


ney General set five ele 
~ (a) 
The insured possesses an interest of 
some kind susceptible of pecuniary 
estimation, known as an insurable in 
terest. (b) The insured is subject to 
a risk of loss through the destruction 
or impairment of that interest by the 
happening of designated perils. (c) 
The insurer assumes that risk of loss. 
(d) Such assumption is part of a gen- 
eral scheme to distribute actual losses 
among a large group of persons bear- 
ing somewhat similar risks. (e) As 
consideration for the insurer’s promise, 
the insured makes a ratable contribu- 
tion, called a premium to a general 
insurance fund.” 
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Professor Vance notes that the last 
two elements distinguish the risk-dis- 
tributing device (insurance) from the 
risk-shifting device. 

The Attorney General, reviewing 
the opinions of courts treating the 
contract, found that the 
same essential elements are present in 
the variable annuity contract: “(a) 
The here the annuitant, 
possesses an interest susceptible of 
pecuniary estimation, (b) the ‘insured,’ 
annuitant, is subject to a risk of loss 
dependent upon the vagaries of the 
common market and the mortality of 
his mutual annuitants, (c) the ‘in- 
surer, being the policy holders in a 
mutual plan, and in this case the an 
nuitants, assume the risk of loss [cita- 
tion], (d) such assumption is part of 
a general scheme to distribute actual 


insurance 


‘insured,’ 


losses (e) as consideration for 
their right to take part in the mutual 
plan each annuitant contributes the 
value of his fund shares to the com- 
mon trust fund. To deny the fore- 
going would be to give the whole 
arrangement the nature of a tontine 
contract or a lottery.” 

In addition, it was Mr. Ferguson's 
opinion that certificates issued under 
the plan have sufficient elements of 
investment securities to be subject to 
registration with the Securities Com- 
missioner.—O pinion of the Kansas At- 
torney General, August 29, 1961. 
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IF THERE IS A RIGHT WAY and a wrong way 
to do everything, then there is a right way to 
go about settling a life insurance case. We 
propose to show you, through the good offices 
of a man qualified to say, the right way and 
the wrong way, and why, in a future issue. 


Originally presented at the annual meet- 
ing of the ABA, the article takes the reader 
through the gamut of pretrial negotiations, 
illustrating a preference for depositions over 
writien interrogatories, a formula for evaluat- 
ing life insurance cases with a view to settle- 
ment, and the garnering of medical and non- 
medical evidence. Factors in the formuia for 
an adequate and realistic appraisal of a life 
claim may extend even to the plaintiff's per- 
sonality and the consideration of circumstances 
which, while carrying no legal weight, are 
likely to evoke sympathy for the claimant. 


REMARKS of an insurance representative on 
ihe improvement of automobile claims prac- 
tices are planned for a future issue, as a com- 
plement to the articles appearing this month 
on plaintiffs’ practices and medical testimony 
in that busiest area of insurance law. 
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